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BANK RESPONSIBLE FOR DEPOSITOR’S WAR SAVINGS 
STAMPS STOLEN FROM BANK’S VAULT 


When bonds other securities are left with bank for safe-keep- 
ing, the transaction special deposit. The bank’s contract re- 
turn the particular property delivered it. 

The transaction also known bailment. The bank the 
bailee and the depositor the bailor. There are two general classes 
bailments, those which the bank, bailee, compensated for the 
services rendered and those which the bank makes charge 
for its services. Where charge made for the services, the bank 
bailee for hire. The liability different each case, the bailee for 
hire being held higher degree care than the gratuitous bailee. 

the past few years, many banks have consented receive from 
their customers deposits Liberty Bonds and War Savings Stamps 
for safe-keeping, making charge for their services. number 
instances, securities deposited have been lost result the 
bank’s vaults safes being burglarized. And such the bank 
has frequently advanced the argument that was acting mere 
gratuitous bailee and therefore was not liable the same extent 
had been paid for acting custodian. This contention has been 
held the courts unsound. While direct charge made, the 
contract nevertheless one for the benefit the bank, well for 
the benefit the customer, and the bank regarded bailee for 
hire. 

The point brought out recent Mississippi decision, Miller 
Bank Holly Springs, published among the legal decisions this 
issue. The following paragraphs quoted from the court’s opinion show 
how the bank compensated case this kind: 

said contract based sufficient consideration law? 
was, appellee (bank) liable appellant (depositor) for his loss, 
regardless the fact that took the same care appellant’s stamps 
that did its own and those its other depositors, and regardless 
whether such constituted negligence not, for the contract 
was binding according its terms. 
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evidence shows that the appellant was regular customer 
appellee, not only special depositor, but general depositor 
with checking account. The court knows and will take judicial 
notice what matter common knowledge, that receiving and 
keeping for their customers special deposits valuables the char- 
acter here involved large and very important part the business 
banks; the main purpose being induce such depositors keep 
with them their surplus moneys checking, time deposit, and savings 
accounts. fact bank, refusing its customers such facilities for 
the safe-keeping their valuables would great disadvantage 
competing with other banks furnishing such 

This decision involved another point. appeared that the bank 
had steel lined vault which kept, special deposits, the War 
Savings Stamps and other valuables its customers. The plaintiff, 
who was customer the bank, left with for safe keeping War 
Savings Stamps the maturity value $1,000. These stamps were 
placed the steel lined vault. 

The bank also had Corliss safe, which kept its money, Lib- 
erty bonds its customers, and other valuables. 

After the plaintiff had left his stamps with the bank, there came 
him knowledge number bank burglaries throughout the 
country, which Liberty Bonds and War Savings Stamps belonging 
the customers the banks had been stolen. Being alarmed 
the safety his own stamps, went the president the bank 
and spoke him about it. The president told him that, would 
allow the stamps remain with the bank, the president would assure 
their safety placing them the Corliss safe, wherein the bank 
kept its own money. The plaintiff thereupon consented that the bank 
should retain custody the stamps. The president, however, neglected 
place the stamps the Corliss safe and allowed them remain 
the vault. Some time later, the vault was broken into burglars 
and the plaintiff’s stamps were among the stolen property. The Cor- 
liss safe was not broken into the burglars. 

The plaintiff then brought this action against the bank recover 
the value the stamps. was held that the bank was liable. The 
court regarded the transaction special contract bailment, that 
is, one which the bank agreed keep the stamps particular 
place. 

The following rules apply transactions this kind. Where the 
bailee agrees keep the property particular place and does keep 
that place, not liable for the loss the property, unless the 
loss due his negligence. But when agrees keep the property 
particular place and keeps different place, has broken 
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his contract bailment and responsible for the return the 


property its value. 


this case, the bank advanced the further argument that was 
not liable because had, its charter, authority receive de- 
posits securities other valuables for safe-keeping. 

appeared that the bank’s charter contained the following 
provision: ‘‘That said company shall authorized receive de- 
posit, any sum not less than one dollar value gold silver 
coin, bullion, bank notes, treasury notes, other valuable 

was held that this provision authorized the bank receive de- 
posits War Savings Stamps. The words ‘‘or other valuable thing,’’ 
was held, were sufficient include anything value which or- 
dinarily deposited with banks for safe-keeping. 


PAYMENT CHECKS SIMULTANEOUSLY PRESENTED 
EXCEEDING AMOUNT DEPOSIT 


When check presented for payment the bank which 
drawn and the balance standing the credit the drawer the 
check insufficient pay it, the bank may refuse payment entirely. 
under obligation apply the depositor’s balance partial 
payment the check. 

novel question raised where several checks, drawn one 
depositor, are presented the drawee bank for payment the same 
time, either received through the same mail, sent through the 
same clearing, and the depositor’s balance, while sufficient pay 
some the checks, not sufficient pay all them. 

The rule such case that the bank should honor the checks 
presented, far the amount deposit sufficient for that pur- 
pose. The bank may exercise its own discretion which checks 
will pay and which will refuse pay, but may not reject all 
the checks. does reject all them, may render itself re- 
sponsible the depositor action for damages for injury his 
credit. 

situation this kind arose recent Massachusetts decision, 
Castaline National City Bank Chelsea, published among the bank- 
ing decisions this issue. 

this action appeared that the plaintiff, the de- 
fendant bank, had standing his the sum $379.57. 
drew two checks against this deposit, one the checks being for $100 
and the other for $300. Both the checks were presented the 
same time and the bank refused pay either them the ground 
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that the total amount the two checks exceeded the amount the 
drawer’s balance. 

The drawer brought action against the bank asking for damages for 
injury his sustained result the bank’s act reject- 
ing both checks. The court applied the principles law above set 
forth and held that the bank was not within its rights refusing 
both checks. Accordingly, directed verdict favor the bank was 
reversed appeal and the case was sent back for new trial. 

reaching this conclusion, the court referred Pennsylvania 
decision, Reinisch Consolidated National Bank, Pa. Sup. Ct. 
236, involving the same point. Referring that decision, the court 
said: ‘‘In that case the plaintiff’s balance was $328. Seventeen 
checks aggregating $664 were presented one time through the clear- 
ing house. Payment was refused and they were all returned. was 
held that was the duty the bank pay some the checks until 
the balance was reduced that was not longer possible pay any 
the remaining checks. the opinion the court, there was 
necessity for injuring the plaintiff’s dishonoring all his 
checks when some them could paid.’’ 


CHECKS DRAWN LEAD PENCIL 


good argument against the use lead pencil drawing bank 
checks found recent decision the Court Appeals 
Georgia, Farmers Bank Bank Abbeville, 116 Rep. 204. 
This practice, which seems prevail certain parts the country, 
not only unbusinesslike, but may easily result involving some 
bank legal liability. 

the decision referred to, depositor the plaintiff bank drew 
check lead pencil upon the bank, payable certain person. 
gave the check another person for the purpose delivering 
the payee. The person whom the check was given, fraudulently 
altered erasing the payee’s name and substituting his own its 
place. then cashed the check the defendant bank and this bank 
collected from the plaintiff, the bank which was drawn. 

When the plaintiff bank discovered the fraud, brought action 
against the defendant bank for the amount the check. was held 
that the plaintiff could recover under the general rule that drawee 
bank may recover the amount which pays fraudulently altered 
check. 

The defense interposed the defendant bank was the effect 
that was negligence the part the drawer use lead pencil 
drawing his check because such check easily altered; that the 
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plaintiff bank, account such negligence, was entitled charge 
the check against the drawer’s account and that, therefore, the plain- 
tiff bank should have right hold the defendant bank liable for 
the loss. The trouble with this defense was that the drawer the 
check was not party the action. The question presented the 
court was merely one where the liability should rest between 
the drawee bank and the collecting bank. 

The following paragraphs, quoted from the court’s opinion, indi- 
why held that the plaintiff bank was entitled recover: 


the loss from the alteration should ultimately borne 
the drawer, account negligence his part the manner 
which the check was drawn, should not determined case where 
the drawee proceeding directly upon the warranty made 
the other bank the time the latter received payment the check 
from the former, and when the drawee had whatever the 
alteration and was relying solely upon the indorsement making the 
payment. 

are aware that held number jurisdictions that 
drawer check may negligent the manner drawing 
that any loss from alteration should borne him, but whether 
this should the rule Georgia, and, so, whether the evidence 
the instant was sufficient have made issue for the jury 
such alleged negligence the drawer (neither which now 
decided when the drawer not party before us), are satisfied 
that such issue could not pertinent here, and that, whether there 
was evidence sustaining this plea not, the judge was still right 
directing the verdict, for the plea itself did not set forth any defense. 
this defense could allowed suit between the drawee bank 
and the bank which cashed the check, which the former pro- 
ceeding upon the latter’s indorsement, and which the drawer 
not party, then would possible for the plaintiff lose out 
against its indorser and later possible for lose also later 
suit against the drawer, with the final result that the plaintiff must 
finally bear the loss, though originally entitled redress from some one. 

sustain the position the plaintiff error would have the 
effect depriving the drawee bank altogether the benefit the 
provisions section 5522 the Civil. Code 1910 that the ‘plain- 
tiff may pursue any number consistent concurrent remedies against 
different persons until obtains satisfaction from some them.’ 
had the right proceed upon the indorsement, and this right 
could not defeated upon the ground that might have proceeded 
against the drawer. the drawer liable contended the 
defendant, such liability should determined some other 


This decision should furnish sufficient reason for drawee bank 
instruct its depositors not draw checks upon lead pencil 
and also sufficient ground for collecting bank receive for collec- 
tion checks drawn. 
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Management Decedents’ Estates 


Banks and Trust Companies Executor, Administrator and Trustee 
Under 
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INVESTMENTS (Continued) 


69. Instructions Invest Certain Classes Securities (con- 
tinued). 


§70. Clause Trust Instrument Granting Discretion Invest- 
ment Trust Fund. 


71. Trustee with Discretionary Powers Held Liable for Invest- 


ments Corporate Stock and Other Securities. 


69. Instructions Invest Certain Classes Securities (Con- 
tinued). the preceding article this series, number de- 
cisions were referred to, which involve the investment trust 
funds where the will other instrument creating the trust contains 
instructions invest certain specified securities. These decisions 
show how important follow these instructions the letter and 
how trustee may become personally liable through neglecting ob- 
serve them. has been held that direction will the charac- 
ter investments made must followed, even though doing 
takes the fund outside the jurisdiction the court, which has 
jurisdiction the estate. Clark Clark, Mise. Rep. (N. Y.) 272. 

this case, appeared that the will Nathan Clark 
trust fund $20,000 for the benefit his grandson and provided: 
direct that said trustees shall, soon practicable after 
death, invest said sum twenty thousand dollars ($20,000) first 
mortgage notes, secured real estate the city Chicago, Illinois, 
and that the income from such investment shall paid semiannually 

The trustees applied the court for instructions with regard 
out this direction. holding that should followed 
the court said: ‘‘The trustees ask the instructions the court 
the binding character this direction. They evidently believe they 
have right disregard it. this, cannot agree with them. True, 
general rule, investments executors testamentary trustees 
the funds their hands, which take those funds beyond the juris- 
diction the court, will not sustained, but, was held Ormis- 
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possible exceptions and moreover relates only voluntary investments 
trustee having the fund his hands and full opportunity and 
freedom voice. the case bar, the testator directed the invest- 
ment first mortgage bonds secured real estate the city 
Chicago, and the direction mandatory long compliance with 
remains 

the matter following instructions will the invest- 
ment the funds belonging trust, trustee may held liable, 
not only for his own default, but for that his co-trustee well. 
Estate, Pa. Dist. 402. 

this case the will directed the trustees ‘‘to invest good 
real estate security, the funded debt the United States, the 
state Pennsylvania, the city 

The fund was not invested, but was embezzled one the 
trustees. was held that the other trustee was liable even though 
had never had manual custody the fund. 

behalf the other trustee (the respondent) was argued 
that, the absence supine neglect, was not liable for moneys 
the estate which did not actually come into his hands, but were 
lost his co-trustee, and that was not insurer the latter. 
proposition may admitted,’’ said the court, ‘‘but leaves 
open the question his negligence.’’ 

The court quoted the general rule the effect that trustees are 
liable for the acts each other and said: 

respondent within that rule. cannot escape its ap- 
plication the excuse that the fund was not his manual custody; 
his first and imperative duty was satisfy himself that was in- 
vested the securities designated the will. his official obliga- 
tion did not extend least thus far, hard imagine why 
accepted the trust, why was appointed all, except perhaps 
serve ornament. The latter supposition refuted the fact 
that applied for commissions, and these presuppose accountability. 
The decision may result pecuniary loss the respondent, but the 
standard, can hardly called diligence but rather abstinence 
from negligence, which required him, neither oppressive nor 
unreasonable. even lower than was called for Bayard 
Farmers’ Mechanics’ Bank, Pa. 232, where was held that 
bank was trustee for the owners its stock, and could and should 
compel the holder certificate issued his name trustee dis- 
close the extent his power such trustee before delivering him 

situation conceivable, wherein, reason changed condi- 
tions, would disastrous out the instructions contained 
will the making investments. such situation should 
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arise, would apparently present proper for application 
the court for instructions, for construction the will. 


70. Clause Trust Instrument Granting Discretion Invest- 
ment Trust Fund. The general rule that trustee acts his own 
risk, when invests the trust fund anything except government 
securities first real estate mortgages, often proves stumbling block 
the trustee who would secure adequate return the trust fund. 
And the statutes which, some states, prescribe list ‘‘court 
securities’’ which trust funds may invested, are limited their 
scope. 

Therefore, not unusual for will trust agreement contain 
clause, attempting remove these restrictions granting the 
trustee the power exercise his discretion the matter selecting 
investments. 

These clauses are frequently expressed very broad terms and 
not surprising that trustees have, many instances, been led 
believe that their powers were greater than they actually were. They 
have invested securities, believed them safe, and under the 
impression that they were protected the discretionary powers 
granted them, only find out that they were personally liable for 
any depreciation the principal, resulting from the investment. 

When clause this kind comes before the court for interpreta- 
tion, the court never loses view the fact that trust fund in- 
volved and that was presumably for the benefit persons 
deemed unqualified protect the fund themselves. 

Trustees should keep these same points mind. they they 
will decrease the possibilities being called upon make good, out 
their own pockets, the loss resulting from unfortunate investment. 

There are many cases, already stated, which trustee, acting 
good faith and the belief that was not exceeding the powers 
granted him, has been held personally responsible substantial 
sum for shrinkage the estate, due depreciation securities 
purchased him for the estate. 

These decisions are important ones for trustee, corporate in- 
dividual, familiar with, and number them will referred to. 

has been held that the powers trustee, with reference the 
making investments are not broadened enlarged provision 
the will directing the trustee ‘‘to manage such trust fund and make 
the same productive such manner may deem most safe and 
advantageous.’’ Cornet Cornet, 269 Mo. 298, 190 Rep. 333. 

the meaning this clause the court said: ‘‘It not nor can 
said that this conferred any other different power than use 
his best judgment investing such securities are approved 
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the rules equity investments for trust funds and the testator 
fully recognized one those rules prescribing safety the first 
element considered.’’ 

leading New York case, King Talbot, 76, the defend- 
ant and another were appointed executors, and the will, the following 
language was used: ‘‘Intrusting their discretion the settlement 
affairs, and the investment estate for the benefit 
The trustees made investments canal and insurance stocks, 
and was held that such investment was violation their duty. 
was further held that trustee holding funds for investment ‘‘must 
invest government real estate securities. Any other investment 
would breach duty, and the trustee personally liable.’’ the 
course the opinion Woodruff, J., speaking the language con- 
fiding discretion trustees, says: 


last clause neither added nor any wise affected 
the duty responsibility these executors. Without it, they 
were clothed with with it, their discretion was 
exercised with all the care and prudence belonging their trust 
relation the beneficiaries. the doctrine 
the eases very largely cited the counsel for is, 
think, the necessary conclusion from the first rule have stated.’’ 


Another New York this point Matter Vom Saal, 
Mise. Rep. (N. Y.) 531. The will here under consideration authorized 
the executors convert the estate into cash and ‘‘to invest and re- 
invest the proceeds such amounts and such manner may 
them, their absolute discretion, seem advisable, although the said 
investments may not the character permitted for the investment 
trust funds the ordinary rules 

This was construed the court permit the executors invest 
other than court legal securities, but the same time require 
them exercise diligence and prudence making their investments. 

The responsibilities executors trustees, under such will, are 
defined the following paragraph quoted from the court’s opinion: 
seems that proper construction the clause under con- 
sideration permits the executors invest the trust fund securities 
other than so-called court securities, those mentioned section 111 
the Decedents’ Estate Law, using such diligence and such prudence 
the care and management the trust funds prudent men 
discretion and intelligence such matters employ their own like 
business concerns. the executors and trustees their discretion 
not invest the funds such securities are mentioned said section 
111, known generally court securities, the case the deprecia- 
tion the investments, their conduct good faith, diligence and 
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prudence may inquired into settlement their accounts. If, 
the investment the funds, they should take securities which 
diligent and prudent men, acting good faith, would not take, they 
would held liable for the loss, but they should act with good faith, 
prudence and diligence which would characterize good, careful busi- 
ness man under the the investment funds, they 
would not liable, although there might loss.’’ 

matter how wide are the powers investment 
granted, the trustee still subject the control the court his 
management the estate. Cromie Bull, Ky. 646. 

The court here said: ‘‘It difficult, fact, create trust where 
the trustee has such unlimited power over the trust property 
preclude the chancellor from controlling his action, when his conduct 
such indicate palpable fraudulent abuse his power the 
injury the parties interest. say that the chancellor had 
control over such fiduciary would vest the trustee not only with 
the absolute fee, but with the beneficial interest the trust estate. 
the doctrine contended counsel for the appellee, 
and see reason question its correctness, still cannot 
applied the case before us. ‘In the nature things,’ says Perry 
Trusts, ‘only very general rules can laid down upon subject when 
much must depend upon the facts each individual 
ognizing the general doctrine regard the powers courts 
equity over trustees and trust 

The will this case authorized the trustee ‘‘invest the same 
real estate, held like trusts, and all respects the real 
estate herein devised clause hereof, may use the same 
improving any real estate held under this will, invest any 
other way that him may seem best, and his discretion therein shall 
not questioned controlled, but all such investments shall held 
under like trusts the real estate herein 

But even with powers broad these, the trustee still answer- 
able the court. this point the court said: ‘‘The testator con- 
fided the management his entire estate his executor, with 
investments that indicates clearly intention the 
part the testator that this executor and trustee should manage and 


his estate the testator himself could were living. 


not mean adjudge that the trustee, selecting the subject for his 
investments, must not exercise such care and prudence show that 
was least ordinarily diligent making inquiry the sol- 
the securities which invested; but, the contrary, this 
required him, the conferred does not authorize invest- 
ments choses action, other securities that are insecure, 
and when, the exercise ordinary diligence, the trustee could have 


312 THE BANKING LAW JOURNAL 


discovered that fact before the investment was made. must look 
the solvency the securities which proposes place the 
trust funds. does this good faith, and the security lost 
without neglect his part, the loss the estate and not that 
the 

The discretionary powers, granted will, the trustees named 
therein, cannot exercised administrator, appointed settle the 
estate upon the death the trustees. Jewett Schmidt, Mise. Rep. 
(N. Y.) 471, Supp. 737. 

here appeared that the trustees named will died and letters 
administration with the will annexed were issued the life 
beneficiary trust created the will and her son. 

They proceeded invest the trust fund securities which ‘‘were 
not securities the class available trustees for purposes invest- 
ment.’’ The securities depreciated value. 

was held that the administrators with the will annexed had 
authority take charge and administer the trust fund. Their 
powers were confined those ordinarily exercised executor. The 
proper procedure was apply the court for the appointment 
trustee carry out the terms the trust. 

the opinion the court said: ‘‘While the power make invest- 
ments this kind may have been conferred the testator upon the 
trustees named the will, the discretion reposing them was 
obviously personal discretion, which did not follow the possession 
the fund those parties, whether personally under cover their 
appointment administrators with the will 


71. Trustees with Discretionary Powers Held Liable for Invest- 
ments Corporate Stocks and Other Securities. is, course, 
important for trustee avoid being called upon make good loss 
resulting from investment trust funds, made good faith. One 
way becoming involved such liability fall into the error 
that discretionary power the making investments com- 
plete protection. 

examination some the decisions which powers this 
kind have been construed the courts will disclose that even the 
broadest discretionary powers call for the exercise more than mere 
good faith and honest intent benefit the trust estate. 

the case Mattocks Moulton, Me. 545, Atl. Rep. 1004, 
appeared that will contained the following provision: ‘‘Said 
trustee shall take, hold, manage and invest all the estate which shall 
come his hands and possession under this clause will, such 
manner shall deem for the best interest all concerned therein, 
and shall keep the same invested till Edmund Kimball shall reach 
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the age thirty years,’’ which date the trustee was turn the estate 
over him. 

The trustee invested $2,500 the stock new corporation, the 
Union Packing Company, organized engage the business canning 
and packing fruits, meats, fish and vegetables Portland, Maine. The 
trustee carefully investigated the company and its prospects before 
making the investment and acted good faith and the belief that 
the investment would prove profitable. The enterprise failed and the 
stock turned out worthless. 

was held that the investment was not authorized the terms 
the will. quote from the court’s opinion: ‘‘The law does not hold 
trustee responsible for errors judgment when has been careful 
enlighten that judgment, but think the law does require 
trustee, even under will like this, more than good faith and honest 
judgment. think must assumed that the testatrix made this 
part her will with reference the well-known legal and equitable 
rules governing trustees, and that she intended the trustee her 
appointment mindful them. True, she left the investment 
the trust estate his judgment, but was his judgment, 
trustee, enlightened and guided the approved rules applicable 
the investment trust funds, not his uninformed, personal judg- 
ment exercised without reference legal rules and principles. 
not think the language the will was intended, has the effect, 
relieve the trustee from the observance the well known principles 
applicable the investment trust funds. King Talbot, 
87; Kimball Reding, 352 (64 Am. Dee. 333). 

must always bear mind that dealing with trust funds, 
which were not given him used developing furthering busi- 
ness enterprises, but guarded carefully and invested cautiously, 
that principal well interest may forthcoming the 
appointed time. While must diligent and painstaking the 
management the trust estate the average prudent man man- 
aging his own estate, may not always place the trust funds where 
he, the average prudent man, would place his own funds. meas- 
uring the duty the trustee with the usual conduct the man 
average prudence the care his own estate reference had 
the conduct such man making permanent investments his 
savings outside ordinary business risks, rather than his conduct 
taking business chances. There are often good business 
chances which man may invest some his own money without 
danger being called imprudent, whatever the result. But will 
generally conceded that mere business chance prospect however 
promising not proper place for trust funds. 

course, all investments, however carefully made, are 
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more less liable depreciate and become worthless, experience has 
shown that certain classes investment are peculiarly liable such 
depreciation and loss. These, course, would avoided every 
prudent man who was investing his own money with view 
permanency and security, rather than chance profit. 
should therefore avoid them, even though sincerely believes 
ticular investment that class safe well profitable. Shares 
the stock new mining companies are conspicuous examples this 

Another case, involving the liability trustee for investment 
Atl. Rep. 739. 

The will vested the executors and trustees with power ‘‘to invest 
all moneys left and the proceeds the sales estate 
improved and productive real estate, sound productive securities, 
such they may deem best, both real estate and securities. The 
authority sell and reinvest shall apply all investments made 
them executors and 

The court held that this provision would not exonerate the trustees 
investing corporate stocks which subsequently depreciated value. 

personally inclined the belief,’’ said the court, 
was the intention the testator this case clothe his 
executors and trustees with discretion the exercise which they 
might invest the moneys stocks securities not authorized law, 
and only held the exercise good faith and reasonable judg- 
ment, cannot, view the decisions our courts, safely hold that 
the complainants this case are thus protected. 

the case Ward Kitchen, Eq. 31, the court held 
that provision that ‘my executor invest productive funds upon 
good securities’ would construed ‘to mean investment such 
securities, and such securities only, are regarded the court 
proper for the investment trust funds.’ See also Woodruff Ward, 
Eq. 467. While true that each the cases cited the 
court finds from the will evidence that the testator did not include 
his designation securities which his funds might invested 
stocks companies, yet think unsafe hold, view these 
decisions, that general language this sort sufficiently indicative 
intention exonerate the executor trustee does invest moneys 
stocks which depreciate and cause loss the estate.’’ 


(To continued 
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FORGED CHECKS—(Continued) 


26. Holder Check Bearing Forged Indorsement Cannot Enforce 
Against Drawer. 


27. Right True Owner Against Drawee Bank Where Check 
Paid Forged Indorsement. 


28. Stamping Check Does Not Render Drawee Liable 
True Owner. 


26. Holder check bearing forged indorsement cannot enforce 
against drawer. When check falls into the hands person, for 
whom was the drawer the check may fortunate 
enough discover that fact time stop payment before the check 
presented. such the check may come the posses- 
sion innocent holder bearing forged indorsement and the ques- 
tion likely arise rights such holder against the 
drawer. 

held that the innocent holder cannot enforce the check. 
Such conclusion was reached New Jersey decision, Rivara 
Delaware, Lackawanna Western Railroad Co., 119 Atl. Rep. 
this the defendant railroad company issued checks payable the 
order certain its employees. The checks came the hands 
persons who had right them. These persons indorsed the payees’ 
names the checks and the plaintiff (Rivara) cashed them. Before 
they were presented, payment was stopped and the plaintiff brought 
action against the railroad company the checks. was held that 
the plaintiff, having taken the checks forged indorsements, had 
title them and could not enforce them against the railroad company. 


27. Right true owner against drawee bank where check paid 
forged indorsement. some cases, after check has been paid 
forged indorsement, the payee other rightful owner the check 
brings action against the drawee bank recover the amount for 
which the check was drawn. 
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There are two theories upon which some the earlier cases allowed 
the rightful owner recover against the drawee bank case this 
kind. One theory was that the check operated assignment 
favor the person whom was payable. The other theory was that 
the payment the check the bank operated certification 
favor the person whom the check was payable. 

order explain these decisions, necessary refer cer- 
tain rules law relating assignment and certification. 

one time, there was conflict among the authorities whether 
check did operate assignment. some states, was held that 
check was, effect, assignment. That is, was held that, when 
the drawer delivered the check the payee, thereby assigned the 
payee portion his balance the bank equal the amount the 
Under these authorities, the bank refused pay the check 
upon presentation, the holder could bring suit against the bank. And, 
unless the bank has some valid defense, the holder could recover the 
amount. And, the bank paid the check some one not entitled 
the proceeds thereof, the real owner the check could compel the bank 
pay the amount over again him. 

one was said: ‘‘A check bank which the drawer 
has funds deposit subject check assignmént such funds 
the drawer the amount the check, which assignment com- 
plete between the drawer and payee when the check given, and 
complete between the payee holder and the bank when the check 
presented for payment. Upon such presentation the bank, unless its 
right pay has been taken away some occurrence before presenta- 
tion, legally bound pay the Wasgatt First Nat. Bank, 
117 Minn. 134 Rep. 224. 

Under this doctrine held that, where bank deposit attached 
after the delivery check and before its presentment, the check 
holder entitled payment from the bank, and that the general 
assignment the drawer check for the benefit his creditors, 
made after the delivery check, but prior its presentment, does 
not invest the assignee with the right the money represented the 
check. While the failure present check for payment within 
reasonable time releases the indorsers from liability, and releases the 
drawer the extent any loss may have suffered because the 
delay, does not, where check held operate assignment, 
release the drawee bank, provided that there are sufficient funds 
pay the check the time presentment. 


This doctrine, however, was denied most the authorities, which. 


held that where drawee bank refused pay check the holder’s 
only remedy was proceed against the drawer some prior indorser. 


a 
q 
q 
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| 
| 


THE BANKING LAW JOURNAL 317 


This controversy has been definitely settled the Negotiable In- 
struments Law, 189 which specificially provides follows: ‘‘A 
check itself does not operate assignment any part the 
funds the credit the drawer with the bank, and the bank not 
liable the holder, unless and until accepts certifies the 

This statute has been adopted every state, except Georgia, and 
that state the decisions hold that check not assignment. So, 
the present time, there state which check regarded 
assignment. 

The second theory, under which the rightful owner check paid 
forged indorsement was allowed recover action against 
the drawee bank that the bank, paying the check, effect, 
certifies it. There are number decisions, among the earlier cases, 
which was held that the drawee bank was liable such 
For instance, the case Commercial National Bank Lincoln 
Fuel Company, Ill. App. 166, the court said: ‘‘It being made 
appear that the bank paid the check upon its presentment, after the 
unauthorized indorsement, and charged the amount the account 
the drawer, who then had sufficient funds deposit meet it, and who 
afterward lifted the check settlement with the bank, constituted 
sufficient proof acceptance the check the bank, this suit 
brought the payee against the 

Survey Wells, Fargo Co., Cal. 124, appeared that one 
Fenn being indebted Survey, the plaintiff went the defendant’s 
express office Nevada, purchased check draft drawn Mulford, 
its agent, the defendant Sacramento, for $175, enclosed 
letter directed plaintiff Sacramento, and deposited with the 
defendant deliver it. was duly taken the defendant 
Sacramento, and few days thereafter the plaintiff called the defend- 
ant’s office Sacramento, and was told that there was letter for 
him. appears that short time previously person, who falsely 
represented himself the plaintiff, had presented the check, 
demanded the $175 named therein, and received payment. The true 
owner then demanded the check, and also demanded payment thereon, 
which the defendant refused. was held that the defendant was liable 
for the amount the check. 

Jackson Paper Co. Commercial Nat. Bank, 199 151, 
Rep. 316, appeared that agent the plaintiff company 
received check payable the company settlement obligation 
due the company. The agent without authority indorsed the check 
the company’s name and obtained the cash from party 
whom was known, and who subsequently deposited and collected the 
check. was held that the bank was liable for the amount the 
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check the plaintiff company, whose name had been wrongfully in- 
dorsed the check the agent. 

Seventh Nat. Bank Cook, Pa. 483, check drawn one 
Greenwood and payable the order Cook, given payment oil 
Greenwood from Cook, was delivered Cook’s agent. 
The agent, acting without authority, indorsed the payee’s name the 
check and then his own name, and appropriated the proceeds the 
payment amount due him his employer. The payee refused 
recognize the act his clerk, obtained the canceled check from the 
drawer, presented the drawee bank and upon being refused pay- 
ment brought this suit. was held that the plaintiff could recover. 

This theory also has been upset the general adoption the 
Uniform Negotiable Instruments Law. Section 187 that statute 
provides that ‘‘where check certified the bank which 
drawn the certification equivalent And section 
132 provides that acceptance, valid must writing and 
signed the drawee. This section reads follows: ‘‘The acceptance 
bill the signification the drawee his assent the order 
the drawer. The acceptance must writing and signed the 
drawee. must not express that the drawee will perform his promise 
any other means than the payment 

One the earlier decisions, denying the doctrine that payment 
the drawee was the same, legal effect, acceptance certifica- 
the court wrote follows: 

further contended that such acceptance the check 
creates privity between the payee and the bank established the 
payment the amount this check the manner described. This 
argument based upon the erroneous assumption that the bank has 
paid this check. this were true, would have discharged all its 
duty, and there would end the claim against it. The bank 
supposed that had paid the check; but this was error. The 
money paid was upon pretended, and not real, indorsement 
the name the payee. The real indorsement the payee was 
necessary valid payment the real signature the drawer; and 
law the check remains unpaid. Its pretended payment did not 
diminish the funds the drawer the bank, put money the 
pocket the person entitled the payment. The state the account 
was the same after the pretended payment was before. cannot 
recognize the argument that payment the amount check 
sight draft under such circumstances amounts acceptance creat- 
ing privity contract with the real owner. difficult construe 
payment acceptance under any The two things 


4 
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are essentially different. One promise perform act; the other 
actual performance.’’ 

the case Crahe Mercantile Trust Savings Bank, recent 
Illinois decision, 129 Rep. 120, appeared that the plaintiff’s 
attorney settled claim which the plaintiff had against street railway 
company and received from the company check for $761.85, payable 
the order the plaintiff and the attorney jointly. The plaintiff signed 
receipt and satisfaction piece, without knowing what the 
and these papers were delivered the railway company the 
attorney the time received the check. Without authority the 
attorney indorsed the plaintiff’s name the check and the defendant 
bank, which the check was drawn, paid the check, the attorney 
appropriating the proceeds. was held that the bank was liable 
the plaintiff for the amount the check which she was entitled. 
The attorney, merely virtue being the plaintiff’s attorney, and 
having interest the fund, was not vested with authority indorse 
for her. And the fact that she may have been negligent her trans- 
actions with the attorney, signing the receipt and satisfaction, did 
not estop her from holding the bank, for she was under obligation 
the bank exercise care dealing with the check. 

this case, nothing said the opinion the question 
check operating assignment, the question payment 
operating certification. The court simply holds that, under the 
the plaintiff was entitled recover. 

recent decision which was held that the payment check 
the real owner the check State for Use Arkansas Penitentiary 
Bank Commerce, Arkansas, 202 Rep. 834. 

this case, the facts show that cotton company had drawn its 
check for $5,000, upon the defendant bank, payable the order the 
Arkansas State Penitentiary and delivered part payment for cer- 
tain cotton sold the cotton company the State Board Peniten- 
tiary and Reform School Commissioners. The cotton company gave 
the check one Anderson, who that time was the State 
Board, and Anderson wrongfully indorsed the payee’s name the 
check and collected the cash. The court decided that the payee could 
not recover the action which subsequently instituted against the 
drawee bank. 

the authority the United States Supreme Court decision, 
First National Bank Whitman (supra) was held that the trans- 
action did not show acceptance and that the bank was not liable. 


28. Stamping check does not render drawee liable 
true owner. some cases, the argument has been advanced that when 
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bank, upon paying check stamps ‘‘paid,’’ the stamp sufficient 
writing comply with the statute requiring acceptance certifica- 
tion written. The courts recent decision, however, have 
refused listen this eontention. 

illusrating this phase the question Elyria Savings 
Banking Company Walker Bin Company, Ohio, 111 Rep. 147. 
this case appeared that the owner the two checks involved deliv- 
ered them the agent the plaintiff company part payment for 
store fixtures. The checks were paid due course the drawee 
bank and was subsequently discovered that the plaintiff’s indorse- 
ment the checks had been forged. the time the payment 
the defendant bank, the checks were stamped ‘‘The Elyria Savings 
Banking Co. Paid September 10, 1909, Rice, Before 
commencing the present action against the bank, the plaintiff com- 
pany sought recover the amount the checks action against 
the drawer, but was held that the checks had been delivered 
authorized agent the plaintiff and that such delivery canceled the 
drawer’s obligation the plaintiff company the extent the amount 
the checks. The plaintiff thereupon sued the bank for the amount 
the two checks the present action. 

holding that placing the ‘‘paid’’ stamp the check was not 
acceptance, the court wrote follows: ‘‘In the Negotiable Instruments 
Act that the provisions applicable bill exchange 
payable demand apply check. Section 8290. Section 8237 
provides that the acceptance bill exchange the signification 
the drawee his assent the order the drawer, but further 
provides that the acceptance must writing and signed the 
drawee, and must not express that the drawee will perform his prom- 
ise any other means than the payment the money. Under the Nego- 
tiable Instruments Act acceptance means acceptance completed 
delivery notification. Section 8295. Did the stamping the checks 
question amount acceptance contemplated this statute? Pay- 
ment the natural and legitimate end check. Acceptance 
essentially different. has been said, the beginning the active 
the instrument, and there added its original vitality 
new element force and strength prolong its existence 
and widen its sphere usefulness. Acceptance contemplates 
promise the part the drawee something. Where there 
acceptance, contractual relation arises between the drawee and 
the holder. The stamping these two checks the bank and the 
charging them the account the drawer was certainly not 
acceptance within the meaning these 

Another case this kind Lone Star Trucking Company City 
National Bank Commerce, Texas, 240 Rep. 1000. this 
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the plaintiff, the Lone Star Trucking Company, brought action 
against the defendant, the City National Bank Commerce. its 
complaint, the trucking company alleged that certain corporation 
drew check its favor for the sum $310, the defendant bank. 
further alleged that the bank paid the check one John McCole, 
who forged the indorsement the check and absconded with 
the proceeds. 

the trial, appeared that the bank did pay such check John 
that the check was thereupon stamped ‘‘Paid’’ and charged 
the account the Texas Oil Company. was likewise 
held here that stamping check ‘‘Paid’’ was not acceptance. 

this case, was contended behalf the plaintiff that there 
had been acceptance under 137 the Negotiable Instruments 
Law, making the retention check the drawee bank equivalent 
This statutory provision reads follows: ‘‘Where 
drawee whom bill delivered for acceptance destroys the same, 
refuses within twenty-four hours after such delivery, within such 
other period the holder may allow, return the bill accepted 
non-accepted the holder, will deemed have accepted the 

The court held that this contention was not sound, saying: ‘‘In 
this connection should say that there does not appear have been 
any refusel the part the bank deliver the check the plaintiff. 


* * * 


not think that the possession the check the bank can 
held acceptance the same within the meaning this 
section the law. The presentation for payment was not the 
holder and was wrong against him. Everything that was done 
the bank was the result mistake. The plaintiff, order recover 
the bank, must repudiate the acts Acceptance con- 
express implied. Certainly there was express contract 
made between the bank and the plaintiff, and the acts the bank did 
not indicate any real agreement thereafter pay the check any one 
other than Under general principles law, there was 
implied acceptance from such act. 

order imply agreement acceptance contrary the 
real intention the bank, the facts ought bring the case clearly 
within the terms the law providing for such presumption. 
clear, think, that section 137 was not intended cover any such 
facts are here presented, and that the terms such section would 
have distorted and enlarged bring them within its meaning.’’ 

New York case, has been held that the payee check can- 
not recover against the drawee case this kind where appeared 
that the payee was negligent giving notice the bank after dis- 
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the fact that the check question had been paid forged 
indorsement. This case Annett Chase National Bank New York, 

The facts show that early January, the plaintiff learned that 
draft payable his order had been forwarded his attorney and that 
the attorney had forged his indorsement thereon. about Feb- 
ruary Ist, the plaintiff learned that the draft was drawn the 
defendant bank. Instead promptly informing the defendant bank 
the circumstances, the plaintiff negotiated with his attorney for 
about two months the endeavor obtain restitution, and then gave 
notice the bank the forged indorsement. was held that the 
plaintiff was guilty negligence matter law and that could 
not hold the bank liable. 

quote from the court’s opinion written Judge Greenbaum: 
rule has frequently been announced that the duty the 
party who seeks hold bank liable for paying forged check 
draft advise the bank promptly after the discovery the forgery. 
The reason for the rule obviously that, unless the bank thus 
promptly notified, may deprived the opportunity pursue the 
forger and recoup its loss. follows that the bank not obligated 
affirmatively establish that would have been benefited had 
been promptly apprised the forgery. 

undisputed facts before the instant case are that the 
plaintiff had absolute knowledge about February 1919, that 
the draft had been drawn the defendant, and that Bunt had forged 
the indorsement, and that for three weeks more prior February 
knew that Bunt had forged the indorsement, without knowing 
the name the bank upon which the draft was drawn, 
despite such knowledge, plaintiff dallied with the forger during Jan- 
uary and the whole February, not later, upon his promise 
make good the loss, and that the defendant was kept ignorance 
the forgery until about the first day April. 

the state facts here appearing was not necessary for 
the court submit the jury the question fact whether plaintiff 
was guilty negligence, since his negligence was firmly established 
matter law, unexplained delay days making demand 
upon the bank after knowledge that the defendant had paid the draft 
upon forged 
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BANK RESPONSIBLE FOR DEPOSITOR’S WAR 
SAVINGS STAMPS STOLEN FROM 
BANK’S VAULT 


Miller Bank Holly Springs, Supreme Court Mississippi, 
So. Rep. 129 


The plaintiff, customer the defendant bank, left War Sav- 
ings Stamps the value $1,000 with the bank for safe-keeping. 
The bank placed the stamps its steel lined vault, which 
kept War Savings Stamps belonging its and other 
valuables. The number bank burglaries. throughout 
the country alarmed the plaintiff and spoke the president 
the bank concerning the safety his stamps. The president told 
him that, would allow the stamps remain the bank’s 
they would placed the bank’s Corliss safe, which 
the bank kept its own money. The plaintiff allowed the stamps 
remain with the bank but the bank neglected place them the 
safe. Some time later, burglars broke into the vault and the plain- 
stamps were stolen. The safe was not entered the burglars. 

was held that the bank was liable for the value the stamps. 
The depositor’s act allowing the stamps remain the custody 
the bank was sufficient consideration for the president’s prom- 
ise have them placed the bank’s safe. 

was also held that the receiving deposits for safe-keeping 
was not transaction outside the powers the bank. The 
bank’s charter, which authorized receive deposit gold 
silver coin, bullion, notes, ‘‘or other valuable thing,’’ authorized 
receive special deposits valuables its customers. 


Action John Miller against the Bank Holly Springs. From 
judgment for defendant, plaintiff appeals. Reversed and remanded. 

Wells, Stevens Jones, Jackson, and Smith, Wright, 
and Featherston, all Holly Springs, for appellant. 

Lester Fant, Holly Springs, for appellee. 

NOTE—For similar decisions see Banking Law Journal Digest (Second 


Edition) 314, 316. 
323 


324 THE BANKING LAW JOURNAL 


ANDERSON, J.—Appellant, John, Miller, sued appellee, Bank 
Holly Springs, the court Marshall county for the value 
United States War Savings Stamps owned him the maturity 
value $1,000, which appellee held special deposit, and failed 
return appellant demand because the fact that its bank 
vault where said stamps were kept had been burglarized said 
stamps stolen therefrom. the conclusion the evidence there was 
directed verdict favor appellee, and judgment accordingly, 
from which appellant prosecutes this appeal. 

reversal asked upon that action the court. Therefore the 
evidence must treated proving every fact favorable appellant’s 
which either proves tends prove. considering the 
evidence, appellant made the following case: Appellee had its bank 
Corliss safe, which kept its money, Liberty Bonds its 
tomers, and other valuables. addition had steel lined vault 
which kept special deposits the War Savings Stamps its 
tomers well other valuables. June, 1918, appellant purchased 
through appellee United States War Savings Stamps the maturity 
value $1,000, which left special deposit with appellee for 
safe-keeping. These stamps were placed officer the appellee 
its said vault. the summer early fall 1919 the vaults 
good many banks over the country were being burglarized, and 
United States Liberty Bonds and War Savings Stamps stolen there- 
from. Appellant, learning this fact through the press, ap- 
proached Mr. Fort, who was the active president appellee bank 
well director therein, and stated him that, view these 
burglaries, was uneasy about his War Savings Stamps remaining 
appellee’s said vault, and therefore desired remove them an- 
other bank for safe-keeping. Mr. Fort response stated that, ap- 
pellant would permit his stamps remain appellee bank, would, 
order assure their safety, put them the Corliss safe, where the 
money the bank was kept; and this connection stated that 
would take burglar hours get into said Corliss safe. There- 
upon appellant agreed that the stamps should remain deposit with 
appellee upon condition that they were put that safe. November, 
1919, appellee’s vault was burglarized, and the appellant’s stamps 
stolen therefrom, appellee having failed place them its Corliss 
safe agreed, which was not burglarized, and therefore appellant’s 
loss was caused appellee’s breach its agreement. 

Appellee contends that under the provisions its charter the 
action its officers receiving special deposits this character was 
ultra vires, for the reason that its charter did not authorize re- 
ceive that character deposits. Section appellee’s charter among 
other powers confers appellee (quoting its language) 
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said company shall authorized receive deposit, 
any sum not less than one dollar value gold silver coin, bul- 
lion, bank notes, treasury notes, other valuable thing.” 


are the opinion that United States War Savings Stamps 
come within the language well the intent and purpose appel- 
lee’s charter. ‘‘Other valuable very broad and comprehen- 
sive. sufficient include anything value which ordinarily 
deposited with banks for safe-keeping. And furthermore, appellee’s 
managing officers construed its charter,.and dealing with its 
customers acted such construction; therefore, there were any 
ambiguity its charter that respect, such construction would con- 
trol between appellee and its customers relying thereon. 

Appellee contends that said contract deposit was without con- 
sideration moving it; therefore held said deposit merely 
gratuitous bailee, and not liable appellant for its loss unless such 
loss was caused appellee’s negligence, and, there being evidence 
such negligence, the action the trial court directing verdict 
for appellee was authorized. the other hand, appellant contends 
that said contract was one special bailment, with sufficient considera- 
tion support it, and appellee, having violated its terms, liable 
appellant for the loss suffered him the result such breach, 
and that whether appellee was negligent not handling said 
stamps has bearing the question its liability appellant. 
Was said contract based sufficient consideration law? was, 
appellee liable appellant for his loss, regardless the fact that 
took the same care appellant’s stamps that did its own and 
those its other depositors, and regardless whether such care con- 
stituted negligence not, for the contract was binding according 
its terms. 

The evidence shows that appellant was regular customer ap- 
pellee, not only special depositor, but general depositor with 
checking account. The court knows and will take judicial notice 
what matter common knowledge, that receiving and keeping 
for their customers special deposits valuables the character here 
involved large and very important part the business banks; 
the main purpose being induce such depositors keep with them 
their surplus moneys checking, time deposit, and savings accounts. 
fact bank, refusing its such facilities for the safe- 
keeping their valuables, would great disadvantage com- 
peting with other banks furnishing such means. 

There sufficient consideration for promise there any 
benefit the promisor any loss, detriment, inconvenience the 
promisee. The consideration sufficient law need not ade- 
quate. The consideration sufficient the person whom the prom- 


| | 
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ise made refrains from doing anything which has the right do, 
whether there any actual loss him actual benefit the party 
making the promise not. 150, pp. 315, 316; Lawson 
Contracts (2d. Ed.) 98, 99, pp. 116, The latter authority 
section 99, page 117, illustrates the principle thus: 


$10 will not wear his best coat for day, B.’s abstaining from 
eating his dinner and refraining from wearing his coat sufficient 
support A.’s promise, for has legal right both these 
things. New York uncle promised nephew that 
would refrain from drinking liquor, using tobacco, swearing, and 
playing certain games for money until came age, would pay 
him $5,000. The nephew kept his side the bargain, but, when sued 
for the money, the uncle claimed that the agreement was not founded 
valid consideration. But the court said: ‘It sufficient that 
restricted his lawful freedom action within certain limits upon 
the faith his uncle’s agreement.’ 


the question what was necessary constitute 
sufficient consideration uphold promise, this court Byrne 
Cummings, Miss. 192, said: 


benefit resulting the party promising, the act the 
promisee, sufficient consideration. And not essential that 
there should any adequacy point actual value, but slight 
benefit will sufficient. 

also any loss, trouble inconvenience sustained the 
promisee, the instance the person making the promise, will 
good consideration, although such trouble, loss obligation 
trifling description, provided not utterly worthless law and 
fact and although the person making the promise obtain benefit 
advantage from the performance the stipulated act the prom- 
isee. These principles are found every elementary treatise 
the law contracts.’’ 


And Magee Catching, Miss. 672, was said: 


law never looks the amount the consideration uphold 
contract, that there consideration, though trivial, moving the 
parties. Loss injury one the parties, benefit the other, 


Applying those principles the case here: Appellant had the right 
remove his War Savings Stamps another bank than appellee’s for 


safe-keeping. Appellee induced appellant refrain from doing so. 


promising remove said stamps into its Corliss safe and there keep 
them. seems clear that under the authorities referred there was 
sufficient consideration for said contract, and bound appellee 
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what therein agreed do. This identical question was involved 
Tallahatchie Compress Storage Co. Hartshorn, 125 Miss. 662, 
South. 278, 974. That was suit for damages Mrs. Hart- 
shorn against the compress company for breach contract for the 
storage the latter cotton belonging her. The compress company 
was engaged storing and compressing cotton. Its warehouse contained 
brick compartment and wooden compartment. Mrs. Hartshorn con- 
sidered the latter unsafe, and declined store her cotton with the 
compress company unless was put the brick compartment, which 
the compress company agreed do, but failed do; and fire the 
compress destroyed said wooden compartment and along with Mrs. 
Hartshorn’s cotton, which was therein stored, while the cotton the 
brick compartment was undamaged. contract was shown which 
Mrs. Hartshorn agreed pay any more than the ordinary storage rate. 
The court held that the contract involved was one special bailment, 
and the compress company, having breached it, was liable for Mrs. 
Hartshorn’s loss. The court said, among other things: 


warehouseman agrees store goods particular place 
and complies with his contract, is, course, not liable for the loss 
these goods, unless this loss due his negligence. This rule 
elementary. But when agrees store goods particular place and 
stores them different place, has breached his contract bailment, 
and therefore responsible for the return the goods for their 
value. stores them different place his own peril. This rule 
thus laid down Elliott Contracts, vol. 3100: ‘The warehouse- 
man must comply with the contract storage. has contracted 
store goods specified warehouse, particular place, and 
stores them different place, his own risk, and liable 
for any injury which even without his own negligence.’ 


the now before the court have not general contract 
bailment, but special contract bailment. The exercised 
bailee under general contract bailment fixed law, while 
the obligations the parties under special contract bailment are 
fixed the terms the contract itself. think the authorities re- 
ferred counsel touching the care exercised bailee for 
hire, well gratuitous bailee under general contract bailment, 
are without application here for this contract comes within the definition 
neither those. the bailment here involved appellant simply 
agreed refrain from removing his War Savings Stamps from appellee’s 
custody upon condition appellee would the future keep them its 
Corliss safe, which appellee agreed do. our this was 
binding contract, and appellee liable appellant for the loss sus- 
tained because the breach thereof the former. 

Reversed and remanded. 


on 
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PAYMENT CHECKS SIMULTANEOUSLY 
PRESENTED EXCEEDING AMOUNT 
DEPOSIT 


Castaline National City Bank Chelsea, Supreme Judicial Court 
Massachusetts 138 Rep. 398 


The plaintiff, depositor the defendant bank, drew two checks, 
one for $100 and one for $300, against his deposit. were 
presented for payment the same time and the time present- 
ment, the plaintiff’s balance amounted $379.57. The bank refused 
both checks the ground that their total amount was excess 
the deposit. The plaintiff brought action against the 
bank recover damages for injury his was held that 
the bank had acted improperly refusing both checks. The bank 
should have paid one the checks, lying the bank’s discretion 
which check verdict favor the bank was, 
accordingly, reversed. 


Action and tort Sam Castaline against National City 
Bank Chelsea for nonpayment checks drawn plaintiff, 
depositor, the defendant bank. Directed verdict for defendant, 
and case reported. Remanded for new trial. 

The bank refused pay either two checks because the total 
amount exceeded the available amount plaintiff’s credit. The case 
was reported agrement that, the order was right, the verdict 
was stand, and, wrong, the case remanded for new trial 
the question damages. 

Abraham Zimmerman, Worcester, Joseph Rosenshine, 
Dorchester, and Samuel Seder, Worcester, for plaintiff. 

Charles Hill, Boston, for defendant. 


CARROLL, J.—The plaintiff, depositor the defendant bank, 
July 12, 1920, drew two checks—one for $100 and one for $300. 
They were presented the bank for payment simultaneously July 
13, 1920, arriving with others through the mail. The available funds 
the credit the plaintiff, when the checks were presented, were 
$379.57. The defendant refused pay either the checks the 
ground that the total amount both exceeded the deposit the 
plaintiff. The action contract tort recover damages for 
injury the plaintiff’s credit. The case here report from the 
superior court. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 816. 
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the check depositor exceeds the amount his deposit, the 
bank may decline pay it, and not required apply the deposit 
partial payment the check. Beauregard Knowlton, 156 Mass. 
395, 389; Dana Third National Bank Boston, Allen, 
445, Am. Dee. bank bound honor the checks its 
depositors, has sufficient funds belonging them when check 
presented, provided the funds are not subject some lien claim. 
the bank refuses payment its depositor’s checks when 
sion his funds, liable action the depositor. Wiley 
Bunker Hill National Bank, 183 Mass. 495, 655. 

The two checks drawn the plaintiff were presented for payment 
the same time. There were sufficient funds deposit pay one 
them, and our opinion was the duty the bank, the absence 
custom rule bankers the contrary, honor one the 
checks, the bank having the right make payment any order 
may decide, until the deposit exhausted. was decided Reinisch 
Consolidated National Bank, Pa. Super. Ct. 236. that case 
the plaintiff’s balance was $328. Seventeen checks, aggregating $664, 
were presented one time through the clearing house. Payment was 
refused and they were all returned. was held that was the duty 
the bank pay some the checks until the was reduced 
that was not longer possible pay any the remaining checks. 
the opinion the court, there was necessity for injuring the 
plaintiff’s eredit dishonoring all his checks when some them could 
paid. See also Caldwell Merchants’ Bank Canada, 
294. 

two are presented simultaneously, the same 


mail through the same clearing, and there are only funds sufficient 
pay one, doubtful whether both may and 
unnecessary damage would caused the 


Dykers Leather Manufacturers’ Bank, Paige, Ch. (N. Y.) 
612, not that the depositor the bank 
pay none his checks, and later, the same day, checks were presented 
and dishonored. The depositor then withdrew all his funds, paying 
some his The plaintiffs, who were payees check 
drawn the depositor, brought bill equity from the 
bank. was held that the bank was right obeying the order 
the depositor stop payment, and was not obliged distribute the 
money among the depositor’s check-holders. 

The customer might seriously harmed all his 
checks, presented simultaneously, exceeded his deposit and payment 
all them was refused. And know reason why this should 


{ 
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done. The banker not injured. The payment the checks 
according his discretion imposes hardship him, all that 
required do, pay the checks whatever order decides until 
the depositor’s funds are longer sufficient pay any the remain- 
ing checks. The depositor cannot complain that some the checks 
have been selected for payment and some refused. himself respon- 
sible that his overdrawn, has caused the condition, and 
any damage occasioned because some the checks are dishonored, 
the loss must fall himself. 

According the terms the report the case remanded 
the superior court for new trial upon the question damages. 

ordered. 


NATIONAL BANKS PENNSYLVANIA MAY 
EXERCISE FIDUCIARY POWERS 


Corn Exchange National Bank Philadelphia, Estate Emma 
Turner, Supreme Court Pennsylvania 


National banks the State Pennsylvania may exercise the fi- 
duciary powers granted them the Federal Reserve Board. 
the exercise these powers the regulations the Federal 
Reserve Board are paramount rules established the state and 
when conflict arises the rules established the state must yield. 


Appeal from the decision the Superior Court Pennsylvania, re- 
versing Decree the Orphans’ Court Philadelphia County. 


FRAZER, J.—These three appeals involve the same question, namely, 
whether national bank has the right act fiduciary under the laws 
the Commonwealth Pennsylvania; they were argued together and 
will decided single opinion. 

settling the account executors the estate Edna Turner, 
fund was awarded minor children, beneficiaries under the will 
decedent. The court appointed The Rittenhouse Trust Company, the 
City Philadelphia, guardian their estate and before the account 
was called for audit that company was converted into national bank 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 349. 
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and consolidated with the Corn Exchange National Bank, with power 
granted the Federal Reserve Board transact fiduciary business. 
The latter applied for and secured certificate from the state banking 
department authorizing fiduciary’s business Pennsylvania and 
presented petition asking that funds belonging the minors paid 
it. This the court refused until the bank secured the approval 
the Orphans’ Court Philadelphia County, under Rule that 
court relating approval fiduciaries. Accordingly, petition was 
presented for that purpose setting forth the fact petitioner’s incor- 
poration under the national banking laws and its subsequent consolida- 
tion with the Rittenhouse National Bank, formerly Rittenhouse Trust 
Company, stating was authorized the Federal Reserve Board 
transact fiduciary business and had complied with the law Pennsyl- 
vania governing the transaction such business; had conformed with 
the Acts May 1889, 159, and May 29, 1921, 991, agreeing 
subject supervision and examination the banking department 
Pennsylvania the same manner corporations Pennsylvania 
and stipulated, pursuant requirements the before mentioned rule 
court, that ‘‘securities and other property received the corporation 
both fiduciary capacity and from the person persons for whom 
surety, shall not taken out the jurisdiction the court and 
shall kept separate and apart from all moneys, securities and property 
the said bank, that the same can, all times, easily identified 
belonging the estate the person for whose account the same has 
been received, and that trust funds received said bank, either fi- 
duciary for the person persons for whom surety shall de- 
posited separate account’’ another bank trust company 
good standing. This application was refused the Orphans’ Court, 
whereupon the bank filed petition, guardian the minors, asking 
that, notwithstanding the refusal approve its application act 
fiduciary, the funds question awarded guardian. This pe- 
tition was also dismissed and appeal taken the Superior Court 
which reversed the court below and from that decree have the 
present appeals. 

The Act Congress, approved December 13, 1913 (38 Statute, 251), 
gave the Federal Reserve Board power, inter alia, ‘‘to grant special 
permit National banks applying therefor, when not contravention 
state local law, the right act trustee, executor, administrator 
registrar stocks and bonds under such rules and regulations the 
said Board may prescribe.’’ was thus left the courts ascertain 
whether, any given case, the exercise the powers granted would 
contravention state locai law. Difficulties arose the construc- 
tion the Act, resulting its amendment 1918 (Act September 26, 
1918, Statutes, 867) permitting national banks act executor, 
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administrator, trustee, guardian, ete., all cases where state banks, 
trust companies other corporations ‘‘which come into competition with 
national banks are permitted act under the laws the state which 
the national bank and also providing that ‘‘whenever the 
laws such state authorize permit the exercise any all the 
foregoing powers state banks, trust companies other corpora- 
tions which compete with national banks, the granting and the exercise 
such powers national banks shall not deemed contraven- 
tion state local law within the meaning this Act.’’ The statute 
contained further provision that banks exercising fiduciary powers 
should ‘‘segregate all assets held any fiduciary capacity from the 
general assets the bank and shall keep separate set books and 
records showing proper detail all transactions engaged under 
authority this section but nothing this act shall construed 
authorizing the state authorities examine the books, records and 
accounts the National bank which are not held trust under authority 
this sub-section.’’ also required that ‘‘funds deposited held 
trust the bank awaiting investment shall separate 
and shall not used the bank the conduct its 
business, unless shall first set aside its trust department, United 
States Bonds other securities approved the Federal Reserve 
Numerous other administrative provisions are found the 
federal act that need not referred here. 

The contention the Commonwealth that, permit federal 
bank act fiduciary this state, under the statutory pro- 
visions referred to, would amount violation our laws. The Act 
May 21, 1919, 209 provides, inter alia, that the banking depart- 
ment shall have supervision all corporations persons receiving 
money deposit for safe-keeping, banks under 
the laws the United States, which shall, pursuant federal law 
regulations, permitted act any fiduciary capacity and makes all 
such corporations subjeet inspection and examination the banking 
commissioner. May 20, 1921, 991, was provided 
that person should have the right appoint, fiduciary capacity, 
any corporation other than corporation organized and doing business 
under the laws Pennsylvania and subject the supervision and 
examination the banking deparmtent the state, corporation 
organized under the laws the United States and doing business 
Pennsylvania resolution its Board Directors agreeing place 
itself under and subject the supervision and examination the 
State Banking Department ‘‘in the same manner and the same 
extent corporations organized and existing under the laws this 
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comparison the foregoing federal and state acts shows the main 
points difference are that the federal statute allows inspection 
the books and records only that part the assets national banks 
are received fiduciary capacity and requires them segregate 
all assets held fiduciary capacity and prohibits commingling them 
with other assets its business, unless shall first set aside the 
trust department United States bonds other securities approved 
the Federal Reserve Board, while the other hand, the state acts 
authorize supervision the banking department all assets the 
corporation and forbids substitution securities for the funds but 
requires the companies, all cases, keep trust funds separate from 
its other assets and indicate all investments made fiduciaries, 
that the trust which the investment belongs shall clearly known. 
argued this difference the two provisions produces conflict, 
making the Federal Reserve Act violation state law per- 
mitting uninvested funds mingled with the general assets and 
removing such funds from the inspection supervision state authori- 
ties. The Corn Exchange National Bank has complied with every 
provision the state rules, regulations and laws, consenting the 
examination all its assets the state bank examiners and agreeing 
keep trust deposit separate bank. This voluntary 
with state rules would, itself, seem render unnecessary 
further discussion the questions raised. Appellant contends, how- 
ever, that the national bank cannot, validly, agree bound 
state law local rule court, which contrary inconsistent 
with the federal law and that, consequently, the question still remains 
whether was not beyond the power the bank agree comply 
with the state regulations where they are conflict with federal practice. 

The answer this contention that, far the state law 
inconsistent with the federal act, the former must yield the latter, 
even though the result may place upon federal banks 
burden not received assumed the state banks trust 
companies. 

The definition given the federal act what constitutes 
violation the state law takes cognizance the fact that certain 
administrative details the regulations federal banks were different 
from those governing state institutions. The existence these dif- 
ferences, however, not sufficient deprive national bank the 
enjoyment its powers under the federal law. 

The establishment the Federal Reserve Bank was matter within 
the scope federal power and state cannot, any way, interfere 
with the powers such banks, except far Congress has permitted 
them so. When the Federal Act was passed Congress had 
knowledge the fact that various states had adopted different laws 
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and systems governing persons corporations acting fiduciary 
capacity. Having this knowledge, they gave the Federal Reserve 
Board power prescribe regulations for the government federal 
banks. Regulations thus established are paramount state rules and 
the latter must yield whenever conflict arises. was with knowledge 
this situation and the existing difference between rules governing 
state and federal banks that Congress undertook define, the Act 


1918, what would considered ‘‘in contravention state 


will observed the definition refers ‘‘powers’’ only and not the 
Tules governing the exercise such powers. the right itself, not 
the rules governing the exercise the right, which reference 
made. the existence the right the state banks and trust 
companies and have the same right bestowed upon national banks. 
Had Congress intended the latter governed state laws the 
exercise the right given, surely expression that intention would 
found the statute. the absence such utterance, must 
assume Congress was satisfied with the rules already prescribed the 
Federal Reserve Board. these rules happen conflict with state 
regulations the subject, the latter must yield the former because, 
the right being conceded, the power regulate the exercise the 
right would follow necessary incident. believe this view 
fully supported the opinion First National Bank Union Trust 
Co., 244 416 and cases therein cited. 
The decrees the Superior Court are affirmed. 


LIABILITY PRESIDENT CORPORATION 
SIGNING NOTE 


Hoffstaedter Lichtenstein, New York Supreme Court, 196 
Supp. 577 


The plaintiff sued corporation and the defendant, Lichten- 
stein, promissory note signed follows: 
Supplies Co., Sam Lichtenstein, Wm. Lee, The note 
was indorsed Lee, but not Lichtenstein. Lichtenstein was 
the president the auto company. claimed that signed 
behalf the company only, denied that was maker, and 
offered prove circumstances show that had had personal 
transactions with the plaintiff whereby was 

NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 287. 
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bound. The evidence was excluded. was held that the evidence 
should have been admitted might have overcome the presump- 
tion that the note was joint and several note which was 
liable. judgment favor the plaintiff against Lichtenstein 
was accordingly reversed. 


Appeal from Supreme Court, New York County. 

Action Hugo Hoffstaedter against Sam Lichtenstein and others. 
From judgment entered directed verdict for plaintiff, defendant 
Sam Lichtenstein appeals. Reversed, and new trial granted. 

Sol. Eisler, New York City, for appellant. 

Pressinger, Cunningham Wigg, New York City 
(Frank Cunningham, New York City, counsel, and Richard 
and Brent Blythe, both New York City, the 
brief), for respondent. 


MERRELL, J.—This action brought the plaintiff, Hugo Hoff- 
staedter, recover upon promissory note claimed have been made 
the defendants, Carlton Auto Supplies Company, Inc., and Sam 
Lichtenstein, for the sum $6,393.75, and which note was indorsed 
the defendant William Lee. The plaintiff was dealer auto 
tires, and the note was given secure the payment part the 
purchase price quantity tires sold the plaintiff the de- 
fendant Carlton Auto Supplies Company, Inc. The note was the 
following form: 


October 31, 1921. 
December 1921, promise pay the order Hugo 
Hoffstaedter, six thousand three hundred ninety-three 75/100 dollars, 
with interest per cent. per annum, 200 East 64th street, 
New York City. Value received. 
Auto Supplies Co., Ine. 
Lichtenstein. 
Lee, Treas. 
——. Due 


The note was indorsed William Lee. The defendant Lichten- 
stein was the president and the defendant Lee the treasurer the 
defendant Carlton Auto Supplies Company, Inc. The corporate de- 
fendant did not interpose any answer the complaint herein, and the 
defendant William Lee, the indorser said note, was not served with 
the summons. The defendant Lichtenstein appeared and answered 
the action. His answer consists merely general denial the 
allegations plaintiff’s complaint. 

Upon the trial the plaintiff testified his own behalf that was 
present and saw the execution the note suit; that saw the de- 
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fendant Lichtenstein sign the same and the defendant Lee indorse the 
note. Plaintiff testified that asked Lichtenstein sign the note, 
but did not ask him indorse it, his name appeared maker 
the note, and that asked Lee indorse the note upon its back. 
Having proved the the note the corporate defendant 
and the individual defendant Lichtenstein, and its indorsement Lee, 
and the amount due thereon, the plaintiff rested. 

The defendant offered prove facts and attending 
the execution the note show that was not the individual note 
the defendant Lichtenstein, but that was solely the note the 
corporate defendant, and that the defendant Lichtenstein had 
sonal transactions with the plaintiff whereby was 
bound. This offer was objected counsel for the plaintiff, and 
said objection was sustained the trial court upon the ground that 
under general denial the defendant could not offer such proof. 
think the trial court erred refusing permit the defendant give 
evidence the under which the note was made, and 
show that was not the individual note the defendant Lichtenstein, 
but the corporation. his complaint the plaintiff alleged that the 
note suit was, for value, executed and delivered the plaintiff 
the defendant Carlton Auto Supplies Company, and the defend- 
ant Lichtenstein, and indorsed the defendant Lee. The answer 
the defendant Lichtenstein consisted general denial, thus putting 
the allegation the plaintiff that the note suit was the 
joint and several note the corporation defendant and the individual 
defendant Lichtenstein, and was indorsed the individual defendant 
Lee. 

elementary that under general denial defendant may 
disprove any fact which the plaintiff required prove establish 
prima facie cause action. think that defendant’s general de- 
nial put issue plaintiff’s allegation that the note suit was joint 
and several, and that the defendant Lichtenstein was maker thereof. 
The evidence offered the defendant was competent repel 
sumption that the note was the individual obligation the defendant 
Lichtenstein. Farmers’ Loan Trust Co. Siefke, 144 354, 

The defendant also attempted introduce 
checks given the corporate defendant the plaintiff the course 
business. Their reception evidence was objected 
tiff’s objection sustained which the defendant excepted. 
examination the plaintiff, the defendant sought examine the 
plaintiff with reference the receiving certain checks the corpora- 
tion the time the note was given and which checks, marked for 
identification, showed that they were the checks the corporate de- 
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fendant, and not those the individual defendant Lichtenstein. 
Counsel for the defense also inquired the plaintiff whether 
had any personal account with the defendant Lichtenstein and 
whether had sold him tires whether personally owed the 
plaintiff money. all these inquiries counsel for the plaintiff ob- 
jected, and the objections were sustained, and defendant 
think the defendant was entitled the benefit the 
offered, and that the court erred refusing receive the same. The~ 
excluded testimony might have presented question fact 
whether not the note suit was the joint and several note the- 
defendant and the defendant and the defendant Lichten-- 
stein individually, which would for the jury determine. The 
defendant offered further defense upon the trial the action, and 
the court directed judgment favor the plaintiff and against the 
defendant for $6,152.39. 

such error the trial court refusing receive 
testimony offered the defendant the facts and 
attending the execution the note suit show that was not 
the individual note the defendant Lichtenstein, and that the said in- 
dividual defendant had personal transactions with the plaintiff, 
whereby personally bound, and which proof might have 
overcome the presumption that the note suit was joint and several 
note upon which the individual defendant was liable, feel con- 
strained reverse the judgment entered upon the verdict directed 
upon the trial, and grant new trial the issues, with the 
appellant abide the event. All coneur. 


CREDITING ACCOUNT WITH PROCEEDS 
NOTES CONSTITUTES BANK PUR- 
CHASER FOR VALUE 


Central Savings Bank Trust Company Kentucky Wachman, 
Supreme Court Michigan, 191 Rep. 


The defendants made promissory notes the order one Wat- 
son, who discounted them before maturity the plaintiff bank. 
The bank his account with the proceeds the notes and 
charged against the credit indebtedness company with which 
was connected, leaving small overdraft, which paid. 

was held that, the notes were valid their faces, and 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 425. 
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were discounted before maturity and before there was any notice 
fraud, the bank was purchaser good faith and for value, 
and them against the makers. 


Action the Central Savings Bank Trust Company Ken- 
tucky against Robert Wachman and others. Judgment for defendants, 
and plaintiff brings error. Reversed, and new trial granted. 

Argued before FELLOWS, J., and WIEST, 
CLARK, BIRD, SHARPE, and STEERE, JJ. 

Frank Andrus, Detroit, for appellant. 

Samuel Shimans, Detroit, for appellees Stotter and 


MeDONALD, J.—This action brought the plaintiff, bank- 
ing institution Covington, Ky., recover three promissory 
notes given the defendants, payable one Luther Watson, and 
discounted him plaintiff’s bank. The case has been this court 
before, and reported 207 Mich. 329, 174 142. The facts 
are there fully stated. the first trial there was directed verdict 
for the plaintiff. The defendants appealed. The judgment the cir- 
cuit court was reversed because there was evidence to— 


this account the credit which these notes were placed 
was drawn upon exhausted; whether before after the maturity 
the notes before after notice the fraud protest.’’ 


the close the testimony the instant case both parties 
moved for directed verdict. The motions were denied, and the case 
submitted the jury. The verdict was for the defendants. Counsel 
for the plaintiff then made motion for judgment non obstante 
veredicto. This motion was denied, and judgment entered the 
verdict. From this judgment the plaintiff appealed. 

this record the evidence undisputed that the bank took the 
notes and Mr. Watson’s account with the proceeds, amount- 
ing $2,079.40. After which, with his consent, charged his ac- 
count with the indebtedness the Jiffy Starter Company. This left 
overdraft his account $97.33, which paid. All this was 
done before the maturity the notes, and before there was any notice 
fraud protest. The notes were valid their face. Under 
these cireumstances, the bank was purchaser good faith and for 
value. The case controlled Fredonia Nat. Bank Tommei, 131 
Mich. 674, 348, and Central Savings Bank Stotter 
al., 207 Mich. 329, 174 142, and cited therein. 

The claim that Mr. Watson was not indorser the notes 
the Jiffy Starter Company, payment which the proceeds the 
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notes question was applied, and that was under legal obliga- 
tion pay them, without material bearing the controlling ques- 
tion the case. The bank claimed that was under moral obliga- 
tion pay them, see that they were paid, because was 
the strength his financial standing and his connection with that 
company, that credit was extended. any event, consented that 
the proceeds the notes question should used discharge the 
indebtedness the Jiffy Starter Company. 

view the undisputed testimony showing that the plaintiff 
was good-faith purchaser for value, was the duty the court 
hold matter law, and have directed verdict for the 
plaintiff. this, should have entered judgment for 
plaintiff non obstante veredicto. 

Because this error the judgment reversed, and new trial 
granted. Plaintiff will have costs. 


BANK LIABLE FOR LOSS GOLD TRANS- 
MITTED ITS DEPOSITORY 


Compania Occidental Almacenaje, A., First National Bank, 
Del Rio, Texas, United States Circuit Court Appeals, 
285 Fed. Rep. 333 


The plaintiff, Mexican corporation engaged the banking 
business Mexico, and the defendant, national bank, located 
Del Rio, Texas, entered into agreement whereby the plaintiff 
was send Mexican gold Son, Juarez, Mexico, 
placed the disposal the defendant, and the defendant was 
sell the gold for United States money, and place the proceeds 
the credit New York. The reason for shipping 
the gold Tinoco Son was because the exportation Mexican 
gold was prohibited. 

December 3rd, the plaintiff sent $17,000 Mexican gold 
Son, notified the defendant and directed send 
draft for $8,500 New York bank. Tinoco Son also notified 
defendant that they had its account with $17,000 Mexican 
gold. Tinoco Son failed December 23rd and the defendant 
had not the meantime demanded disposed the gold. 

was held that the plaintiff was entitled recover.the value 
the gold. The gold coin was regarded defendant’s 
possession from the time Tinoco Son its de- 
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pository. national bank, the defendant was authorized 
receive deposits, and sell exchange and coin. The transaction 
not rendered invalid because part was performed 
Mexico. 


Action the Compania Occidental Almacenaje, A., against 
the First National Bank Del Rio, Tex. Judgment for defendant, 
and plaintiff brings error. Reversed. 

Zach Lamar Cobb, Los Angeles, Cal., for plaintiff error. 

Teagarden, San Antonio, Tex. (Walter Jones, Del 
Rio, Tex., and Teagarden, San Antonio, Tex., the brief), 
for defendant error. 


WALKER, Judge—By this action the plaintiff error 
(herein called the plaintiff) sought charge the defendant error 
(herein called the defendant) with liability for the value $17,000 
Mexican gold coin. The claim asserted arose the way disclosed 
the following statement facts: 

The plaintiff Mexican corporation engaged the banking 
business, having its principal place business the city Guadala- 
jara, Mexico. The defendant national bank located Del Rio, 
Tex. October, 1920, defendant’s cashier visited plaintiff’s place 
business Guadalajara for the purpose making arrangement 
for the plaintiff doing business with the defendant. that occasion, 
after was made known that plaintiff was engaged selling exchange 
New York for Mexican gold, and getting Mexican gold coin con- 
verted into American exchange for transmission the New York 
bank which drew, was proposed and agreed that plaintiff 
would ship gold Miguel Tinoco Son, Juarez, Mexico, with 
direction that firm place the gold the disposal the defend- 
ant, and that defendant would sell such gold for United States money, 
and, directed, place proceeds thereof plaintiff’s New 
York. November, 1920, plaintiff shipped $10,000 Mexican gold 
coin Tinoco Son, who advised defendant its receipt and that 
was defendant’s disposal. Defendant sold that gold for $5,000 
American money, remitted $2,500 plaintiff’s New York bank and 
entered credit $2,500 its account with plaintiff. That amount 
remained plaintiff’s credit until after the now 
mentioned. December plaintiff shipped Tinoco Son 
Juarez $17,000 Mexican gold, notified defendant the shipment, 
and directed defendant send New York draft for $8,500 Fifth 
Avenue Bank, New York. December 9th Tinoco Son notified 
defendant that, accordance with letter from plaintiff, they had 
eredited defendant’s account with $17,000 Mexican gold and 
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that they held the same subject defendant’s instructions. letter 
the same date from defendant’s cashier contained the following: 


great deal pleasure receive letter from you, advising 
that you had shipped $17,000.00 Mexican gold Juarez, and wish 
assure that appreciate very much the business you are giving us. 
You may rest assured will use very best efforts trying se- 
cure premium this gold for 


Between the last-mentioned date and December 23, when Tinoco 
Son failed business, the defendant several times offered sell 
$17,000 Mexican gold Juarez, but did not demand, get hand, 
dispose it. The court ruled against the plaintiff’s asserted right 
recover; statement made when that ruling was announced showing 
that the ground the ruling was that the defendant was not author- 
ized engage such transaction the one question. That 
ruling presented for review. 

The existence prohibition the export from Mexico its 
gold coin was suggested argument reason for shipping such 
coin third party Juarez, delivered the defendant 
demand, instead directly the defendant itself. result such 
shipment and the defendant’s assent thereto was that Tinoco Son 
held the gold for the defendant and subject its order. Thereby the 
defendant acquired the right have the gold delivered de- 
mand. The shipment was the means adopted bringing about de- 
posit the plaintiff with the defendant the amount the pro- 
ceeds the sale the Mexican coin for United States money, the 
issue the defendant its New York draft for $8,500, and the 
tiff’s with that bank. What the defendant undertook 
with reference the coin made subject its disposition was in- 
cidental its receiving deposit its existing deposit 
account with the plaintiff, and the transmission its draft New 


pursuant the request its depositor. national bank 


the defendant was authorized receive deposits and sell exchange, 
and bullion, and possessed all such incidental powers may 
necessary carry the business banking. 5136 (Comp. 
St. 9661). The acquisition the defendant the right have the 
coin delivered Tinoco Son constituted valuable considera- 
tion, inuring the benefit the defendant. 

The defendant would have performed the ordinary banking 
tions selling coin put its disposal customer, with direction 
that the proceeds the sale deposited the customer’s credit, 
and transmitting funds for depositor, had sold the Mexican 
coin and sent its draft New York requested the plaintiff. 
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Bank British North America Cooper, 137 473, Sup. Ct. 
160, Ed. 759; Goshorn People’s National Bank, Ind. App. 
428, 185, 102 Am. St. Rep. 248. The failure the defend- 
ant get the additional deposit the the plaintiff which 
would have protected the former sending its draft New York 
directed may attributed the defendant’s lack reasonable 
promptness demanding and getting the gold from Tinoco Son 
before the latter’s failure. chose permit that firm continue 
its depository. liable for the consequences negligence 
that regard. Preston Prather, 137 604, Sup. Ct. 162, 
Ed. 788. 

The validity the obligation incurred the defendant its 
acceptance the shipment made another for its benefit not af- 
fected the that part that obligation was per- 
formed Mexico. Bank Augusta Earle, Pet. 519, Ed. 
274. 

Furthermore, the defendant’s liability for coin put its dis- 
posal manner consented not dependent upon the legal 
validity the obligation thereby intended it. The 
obtaining the defendant the plaintiff’s coin gave rise liabil- 
ity, whether the defendant was was not legally bound what 
undertook do. Rankin Emigh, 218 27, Sup. Ct. 672, 
Ed. 915. The gold regarded having been the de- 
fendant’s possession from the time accepted Tinoco Son its 
depositories. 

The conclusion that the court erred making the above-men- 
tioned ruling. Because that error the judgment reversed. 


ORAL AGREEMENT NOT SUE NOTE 
HELD INEFFECTIVE 


Stalnaker Tolbert, Supreme Court South Carolina, 114 Rep. 
412 


The plaintiff had claim against the defendant open account. 
requested the defendant give him note stating that 
would indorse and get money it, would hold for 
his claim and would not sue it. maturity, however, did 
sue it, and defendant set the defense failure considera- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 852. 
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tion because the plaintiff had broken his verbal promise, made when 
the note was given. The plaintiff was allowed the note. 

was held that suing the note was not breach the 
agreement hold security, since enforcement the note 
after maturity was consistent with the promise hold the note 
security. was also held that the verbal agreement not sue 
the note was ineffective, for the reason that verbal agreement can- 
not used vary the terms written contract, such 
promissory note. 


under the firm name and style Stalnaker Bros., against Tol- 
bert. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Tillman, Mays Featherstone, Greenwood, for appellant. 

Grier, Park Nicholson, Greenwood, for respondents. 


MARION, J.—The defendant, Tolbert, owed the plaintiff, Stalnaker 
Bros., the sum approximately $3,500 open account. This account 
being past due, November 1920, the defendant executed and 
delivered the plaintiffs his promissory note for $3,000, due December 
15, 1920, bearing interest after maturity the rate per cent. per 
annum, and containing provision the usual form for the payment 
per cent. attorney’s fees. action upon the note and recover 
the balance due the open account, brought several months after the 
maturity the note, defendant set the defense total failure 
consideration the note, based upon the alleged breach contem- 
poraneous parol agreement. 

the nature this verbal agreement, and its alleged 
breach, the defendant was permitted, over objection, testify fol- 
lows: 


Stalnaker said that could not get any money open 
account; that would give him note that would indorse the 
note and get money that would let him run his business; that the 
note would carried security the account. said would 
give him note would indorse it. There was suit about it. 
said would not sue me. hadn’t said would not sue 
wouldn’t have given him the note. sued the note though 
had agreed not it. was carry account until got 
ready sell cotton. expected him use the note and 
expected pay interest it.’’ 


the close the testimony the trial judge, Hon. Edward 
granted the plaintiff’s motion for the direction verdict for the 
full amount claimed due upon the note, basing his ruling 
substantially upon the ground that the foregoing testimony was in- 
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admissible under the parol evidence rule, that tended merely 
contradict the terms the written instrument sued upon and not 
impeach the consideration therefor. The appeal questions the correct- 
ness that ruling. 

Absence failure consideration matter defense against 
any person not holder negotiable instrument due course. 
Section 28, Negotiable Instruments Act (28 Stat. 668). When note 
expresses consideration, merely formal general consideration, 
the usual words, ‘‘value received,’’ well settled: 


the true consideration the note rests agreement, 
written oral, between the parties, the proof such agreement does 
not necessarily tend charge the terms the note, although show- 
ing the true consideration upon which was given may control the 
Rep. 687; Bulwinkle Cramer, 380, 776, Am. St. 
Rep. 645. 


such the parol evidence consideration may admis- 
sible for the purpose showing the entire agreement which the 
note only part upon the theory that the verbal portion the 
entire agreement consistent with and does not add alter the 
written instrument. Kaphan Ryan, 360; Bulwinkle 
Cramer, supra. But, the absence fraud, accident, mistake, 
where the verbal portion the alleged agreement inconsistent with 
the express terms the written instrument render the choice 
such writing medium for expressing the intent the parties 
practically meaningless effect given such verbal portion, proof 
thereof clearly obnoxious the parol evidence rule. Wigmore 
Evidence, 2443. Concededly, however, the correct application 
that rule the facts given rarely free from difficulty. 

The contention the case bar that there was failure 
consideration, that the plaintiffs, the payees, the note, breached 
two conditions contemporaneous verbal agreement, wit: (1) 
That they would hold the note security the maker’s open account; 
and (2) that they would use the note merely borrow upon, and not 
sue upon. 

the alleged promise hold the note security the open 
account, even proof non-compliance with such condition were 
admissible, agree with the view the circuit judge that there was 
evidence tending show breach any such condition. agree- 
ment hold note, one simple contract, ‘‘security’’ for debt due 
another simple contract, open account, could mean nothing more 
than that the right action the account the amount the note 
would postponed suspended during the period time the note 
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was run, and that the note should not applied payment 
credit the account. But that case, after maturity the note, 
was optional with the plaintiff whether would resort the 
original cause action upon the account sue upon the note. Costelo 
Cave, Hill, 528, Am. Dee. 404. Since enforcement the right 
action upon the note after maturity was entirely consistent with the 
alleged promise hold the note security the past-due account, 
there was evidence tending show that the note was not held 
security the account agreed. 

the second condition the alleged verbal agreement—that 
the note should used the payee merely for purposes borrow- 
ing, and should not sued upon—we are the opinion that, under 
the facts this case proof such agreement falls clearly within 
the inhibition the parol evidence rule. the note, conceded, was 
intended ‘‘secure’’ the debt admittedly due upon the open account, 
was supported the valuable consideration pre-existing debt. 
See sections and the Negotiable Instruments Act (28 Stat. 
673). The validity the debt the note was given ‘‘secure’’ was 
not question. Although the law recognizes that parties may 
legitimately employ negotiable instrument for the sake one 
more its special attributes while discarding others, the extent 
which extrinsic agreement that kind may made effective 
generally limited alteration abrogation between the parties 
the implied conditions—that is, the conditions annexed law 
negotiable instrument, such the rules presentment and demand, 
acceptance and dishonor, transfer title and obligation 
indorsement, primary and secondary liability, ete., Wigmore 
Evidence, 2443. But oral agreement which directly 
affects the contract writing the matters expressly dealt with 
the instrumnet itself ineffective. Thus extrinsic agreement 
relating mode payment (Am. Fertilizing Co. Sims, 541, 
Clanaghan Hines, Strob. 122), amount payment (Asbill 
Motor Co. Chaplin 112 921), time payment 
(Lewis Wilson, 108 47, 242), must be, the fore- 
going test, ineffective, since the parties have expressly dealt with those 
matters the instrument. Likewise, pointed out Dr. Wigmore 
(section 2444, Wigmore Evidence), ‘‘an agreement not enforce 
sue upon the instrument all must equally 
the case MeGrath Barnes, 328, Am. Rep. 687, the 
parol evidence offered ‘‘tended show that the parties had agreed 
the time the making the note, that the demand for which 
the note was given, was rejected the ordinary, the note should not 
This court held that the evidence was ‘‘an attempt show 
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that different agreement was made than that which expressed 
the note, and one that would place the claim different footing 
from that which the law placed it,’’ and hence that ‘‘the evidence 
652, the defendant sought show that signed the note upon 


the condition that was not held liable thereon, and that 


placed the letter ‘‘C’’ after his signature indicate the condition 
that was not pay. The testimony was held admissible the 
ground one cannot ‘‘make writing promise pay’’ and 
prove parol evidence that the written promise was 
promise,’’ this case the defendant admits the validity the 
upon which the plaintiff was entitled borrow. Extraneous conditions. 
limiting the and effect the instrument those objects, and 
the same time withholding the right enforce suit the uncondi- 
tional written promise pay, would seem not only inconsistent 
with each other, but clearly derogation the express terms the 
written contract. Western Carolina Bank Moore, 138 529, 
judge correctly held that the verbal agreement relied upon was. 
obnoxious the parol evidence rule, and ineffectual defense. 
The judgment the court affirmed. 


EFFECT MATERIAL ALTERATION NOTE 


Western Silo Company Knowles, Supreme Court Oklahoma, 212 
Pac. Rep. 429 


note when signed and delivered contained provision for 
the payment attorney’s fee, but when introduced evidence, 
action the payee against the maker, contained such 
provision. 

was held that the payee could not enforce the note. 
there testimony tending show that material alteration was 
made promissory note without the consent the maker, 
presumed that the alteration was made the party producing 
and offering evidence. And material alteration in- 
strument with the consent person entitled any benefit 
under it, renders void his hands. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 52. 
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Action the Western Silo Company, copartnership composed 
Keller Bell and another, against Knowles. From judgment 
for defendant, plaintiffs appeal. Affirmed. 

Gensman and Dixon, both Lawton, for plaintiffs 
error. 


Hughes and Parmenter, both Lawton, for defendant 


error. 


KANE, J.—This was action upon promissory note commenced 
the plaintiffs error, plaintiffs below, against the defendant 
error, defendant below. Hereafter for convenience the parties will 
designated plaintiffs and defendant respectively, they appeared 
the trial court. 

The petition the plaintiffs was the usual form such eases, 
and admittedly states facts sufficient constitute cause action. 

The answer the defendant after denying the execution the 
note, alleged, substance: (1) That develops the trial that 
the note sued upon was signed the defendant, was subsequently 
materially altered the plaintiffs without the knowledge consent 
the defendant adding thereto clause providing for the payment 
attorney’s fee the defendant case suit was brought the 
note; (2) that the note was given part consideration for the pay- 
ment silo purchased the defendant from the plaintiffs; that the 
contract sale which was oral contained warranties concerning the 
quality said silo and its fitness for the purpose for which was pur- 
chased which were subsequently breached the plaintiff; (3) that 
reason the breach said warranties the consideration for the note 
failed, and the defendant was damaged the sum $825, wherefore 
the defendant prays that the note sued upon and that 
have judgment against the plaintiffs the sum $825. 

The reply was general denial. Upon the issues thus joined there 
was trial jury, and verdict favor the defendant the sum 
$245, upon which judgment was duly entered, reverse which this 
proceeding error was commenced. 

While counsel for plaintiffs assign great many grounds for 
reversal the judgment the court below, their main contentions 
stated their brief may briefly summarized follows: (1) There 
evidence false and fraudulent representations made plain- 
tiffs their agents. (2) There was evidence showing that the 
salesman who made the sale the silo had any authority from his 
principal warrant the silo set out and alleged defendant’s 
answer. (3) There was evidence support the allegations the 
(4) The court erred giving instructions 
Nos. and the jury and refusing give instructions Nos. 
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and requested plaintiffs, and improperly instructing the 
jury the legal measure damages. (5) Error the trial court 
his rulings questions raised objections the introduction cer- 
tain testimony. 

the first question presented for review this seems the 
situation. The plaintiff testified that, when signed and delivered 
the note sued upon, contained provision for the payment 
attorney’s fee, and that such provision appeared the note when 
the same was introduced evidence the plaintiff. 

The precise point made counsel for plaintiff, understand 
it, that this evidence insufficient show the alteration the note 
because does not state specifically that the alteration was made 
the plaintiffs someone authorized them so. not 
understand this the law. The rule that, where there tes- 
timony tending show that material alteration was made 
promissory note, without the consent the maker, then presumed 
that the alteration was made the party producing and offering 
evidence. This the rule laid down 1269, where the 
authorities may found collected note. 

There can question that the material alteration written 
contract, party entitled any benefit under it, with his 
consent, extinguishes all the executory obligations the contract his 
favor, against parties who not consent the act. Section 990, 

sufficient say that after examination the entire record 
does not appear that the errors complained have probably resulted 
constitutional statutory right. 

For the reasons stated, the judgment the trial court affirmed. 


PAYMENT CHECKS DRAWN PARTNERS 


Crutchfield Rowe, Supreme Court North Carolina, 114 Rep. 
301 


Two men each owned individual one-half interest land 
which they were farming partners, each furnishing one-half 
the money carry on. One them, the defendant, executed 
note the cashier bank, the plaintiff, secured deed 
trust his one-half interest the land. gave the note and 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 882. 
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mortgage his partner who brought them the bank and told 
the cashier place the proceeds their joint credit. The cashier 
knew they were partners. 

The proceeds, having been placed their joint account, were 
drawn out the partner who had presented the note, checks 
drawn their joint names. The proceeds were used the partner- 
ship business. The maker the note made objection during 
the four months prior the maturity the note for three 
months 

was held that the cashier, knowing the partnership, was 
not guilty negligence paying out the proceeds checks 
the joint names the partners. The maker the note, having 
been grossly negligent his for seven months, should 
suffer the loss. judgment favor the defendant was reversed 
and new trial ordered. 


Action Crutchfield, Trustee for the Planters’ Bank 
Trust Company, against Rowe and wife. From judgment for 
defendants, plaintiff appeals. New trial. 

August 20, 1920, Rowe and wife executed 
Crutchfield, trustee for the Planters’ Bank Trust Company, their 
note for $2,000, secured deed trust even date, duly recorded 
Pender, one-half undivided interest tract land therein 
had conveyed the other undivided half interest the 
land Fellows for $12,500. The said $2,000 note was discounted 
the said bank immediately upon its execution and delivery, and 
the proceeds were placed the credit Rowe and Fellows. Rowe 
and Fellows were farming partners upon the said land, which 
each owned undivided one-half interest. The farming agreement 
was that each was furnish one-half the money said 
farming operations, and prior August Fellows had furnished 
his part said money, and had been used the operation 
partnership farm. Rowe testified: 


wife and signed the mortgage before magistrate gave 
him bring back here put and handed the 
papers Fellows take the bank. When Crutchfield sent 
notice that the note was days past due, think went there and 
told him was not going use the money; that could cancel the 


Rowe added that did not know whether Fellows got the money 
not, but did not; that decided mortgage his half the 
farm for the $2,000, and told the magistrate carry the note 
not; that never said anything the bank officers about it; that 
Fellows told him had delivered the note and mortgage the bank, 
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but did not tell him that got the money; that himself never did 
anything about until the note was due, and that the meantime 
and Fellows had fallen out. Three months later saw Crutchfield, 
the cashier, who told him that the money had been put the credit 
Rowe and Fellows, and had been drawn out their checks. 
asked Fellows about it, and told him understood the money had 
been drawn out, and replied, ‘‘Yes.’’ The jury having found the 
issue favor the defendant, the plaintiff appealed. 

Bland Bland and Best, all Burgaw, and Stevens, 
Warsaw, for appellant. 

appellees. 


CLARK, J.—The defendant, Rowe, testified that after the note 
had been due some days asked Crutchfield about it, who said that 
the proceeds the note had been placed the Rowe and 
Fellows partners, and Rowe was allowed testify that then 
told Crutchfield that was not partner with Fellows that matter. 
This conversation was excepted irrelevant, the bank being 
innocent purchaser for value. 

appears from the evidence that Rowe and Fellows were farming 
together partnership; that Rowe and his wife executed note 
Crutchfield, trustee, which was put into the hands Fellows, his co- 
partner, negotiate with the bank. Fellows, whom trusted 
negotiate for this loan, had the proceeds placed the Rowe 
and Fellows, and the money was checked out Fellows checks 
drawn the name the firm, and the bank had notice 
edge other than that given Fellows, who brought the note 
the bank. Fellows, having brought the mortgage and note for dis- 
count, notified the cashier the bank place the same the credit 
Rowe and Fellows who the knew, testified, were 
partnership, and, the proceeds having been drawn out checks drawn 
the name the firm, there was nothing put the bank notice, 
and the defendant Rowe, nothing else appearing the evidence, the 
plaintiff claims was bound his acquiescence, not only during the 
four months for which the note-was given, but for three months there- 
after, and excepts that the court did not direct verdict favor 
the plaintiff the ground that when there loss ease this 
kind, should borne the one whose has contributed 
the misfortune. 

There was contradiction that Rowe and Fellows were farming 
jointly; that the note was placed the hands Fellows the 
authority Rowe, and carried him the bank; that the proceeds 
were placed their joint account, and the proceeds drawn out 
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checks their joint name, and that Rowe made objection and gave 
notice any dissent until least seven months had passed. 
the absence evidence contradicting any part this testimony, the 
court might have directed verdict against the maker the note. 
The defendant was guilty gross negligence his acquiescence for 
seven months, three months after the maturity the note. such 
conduct the cashier, knowing the partnership, was not guilty 
negligence paying out the proceeds upon such checks. 

The most serious error, however, this: The cashier the bank, 
was asked explain the transaction and tell all that 
knew about it. The court sustained objection this testimony, 
which was certainly relevant and competent. The record states that the 
cashier would have testified that Fellows stated him that had paid 
more than his share the expenses their joint farming, and that 
Rowe would pay what owed him they would the busi- 
ness; and could get loan for Rowe, Rowe would pay him; that 
Fellows brought him this note and mortgage, which was the 
account Fellows and Rowe, and the proceeds were drawn out 
checks signed ‘‘Rowe and Fellows’’; that Rowe never came see him, 
nor had any conversation about it, and that the entire transaction was 
with Fellows. This evidence was very material, both corroborative 
and substantive evidence, and the court erred not admitting this 
testimony, which was also contradiction Rowe. Powell Lumber 

was also error exclude the question Crutchfield whether 
knew that Rowe and Fellows were business together that time. 
was admitted that would have testified 


were operating farming partnership. [Crutchfield] 
never spoke Rowe about this loan Fellows negotiated 
the loan. had the conversation with him about negotiating the loan 
Rowe’s note above stated, and two three weeks later 
returned with the paper signed, which the bank 


This evidence was competent contradiction Rowe, and 
competent show that the bank was without knowledge informa- 
tion that Fellows was not authorized make the transaction. 

The court also excluded the question Fellows: 


the understanding between you and Rowe that the dis- 
counted loan was pay for money you had advanced Rowe 
that 


The record states that the witness would have replied that— 


was understood that Rowe agreed borrow the money for this 
purpose. Rowe and were farming the Moore 
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then stated the quantity land and the extent the opera- 
tions, and that the money was checked out pay the bills they came 
their farming operations, and added: 


checked the money out pay the bills that came up, and 
gave Rowe credit.’’ 


According the testimony this witness, the agent Rowe 
negotiated the loan, was directed carry the mortgage and note 
the bank, and had the money placed the Rowe and 
Fellows, and checked the money out pay their joint bills. The 
competence this testimony apparent, and was error 
exclude it. 

There was evidence tending show that any fraud was prac- 
ticed the defendants and the placing the proceeds the dis- 
counted note Rowe the credit Rowe and Fellows. The evidence 
shows that the bank was innocent purchaser for value, and upon 
this evidence, admitted, the court should have directed verdict 
favor the plaintiff bank. 

The plaintiff also excepted the following charge: 


defendants, however, although they executed this note and 
was delivered the bank, say they never received the proceeds the 
note; now such the fact, gentlemen, then course the defend- 
ants are not indebted the plaintiff.’’ 


This was erroneous, for the bank took the note under the 
testified to, and according the testimony erroneously 
excluded, the bank was purchaser for value without notice, and was 
entitled recover. 

The court also erroneously charged follows: 


only the event that fact that the defendants 
received the proceeds this note will they indebted the bank.’’ 


This was telling the jury, without qualifications explanations, 
that Rowe must have received the proceeds the note; otherwise 
would not indebted the plaintiff, even though the bank received 
the note from his agent and the money was put the the 
partnership, and drawn out and paid the partnership debts. 

The court also charged: 


not necessary, however, gentlemen, for you find that the 
proceeds the note were paid directly Rowe and wife, 
either them, that them person.’’ 
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This charge contradicts the previous instruction that they never 
received the proceeds the note the defendants were not indebted 
the plaintiff, and misleading the jury. 

not denied this case that Fellows direction Rowe was 
intrusted with the mortgage and note, and that Fellows was told 
take them the bank, and that Rowe made complaint objection 
until many months after the note had matured. was admitted that 
Fellows was Rowe’s agent with respect inquiring the bank 
would discount this note and carrying the note the bank. was 
erroneous rule out the evidence Crutchfield and 
Fellows above stated, which tended show that Fellows was the 
agent Rowe having the note discounted and placing the 
eredit the partnership Rowe and Fellows. There were other 
errors assigned the record, and which think entitle the plaintiff 
new trial, but unnecessary further discuss the exceptions. 
For the errors pointed out, there should new trial. 


INSTALLMENT NOTE WITH CONDITIONAL 
SALE PROVISIONS HELD NOT 
NEGOTIABLE 


Vancouver National Bank Starr, Supreme Court Washington, 
211 Pac. Rep. 746 


The purchaser automobile signed and gave the seller 
agreement, the form installment note, which provided 
that the title the car should remain the seller until all pay- 
ments had been made, that the purchaser should keep repair, 
insure it, and pay all taxes the car the conditional sale 
contract, and that default the seller might retake the car. 

Shortly thereafter, the seller assigned this agreement the 
plaintiff. The car was seized third party and sold under 
chattel mortgage which antedated the purchaser’s agreement. The 
purchaser refused pay further installments and the plaintiff 
sued him the agreement. 

was held that the agreement was not negotiable instru- 
ment. was uncertain amount and promised many 
things other than pay sum certain money. The fraud 
practiced the seller the purchaser was, therefore, good 
defense against the plaintiff bank. 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 630. 
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Action the Vancouver National Bank against Lewis Starr. 
Judgment for the plaintiff, and defendant appeals. with 
directions render judgment for defendant. 


Will Masters, Portland, Ore., and Back, Hall MeMullen, 


all Vancouver, for appellant. 
Hall Schaefer, Vancouver, for respondent. 


MITCHELL, J.—Lewis Starr Clarke county, Wash., pur- 
chased Stutz automobile Portland, Ore., from the Pepp Motor 
Car Company for which signed and delivered his written contract 
pay $3,350 monthly installments $125 each, with interest 
per cent. per annum. Within few days thereafter the Pepp Motor 
Car Company assigned and delivered the contract the Vancouver 
National Bank. Starr paid the bank the contract the first 
three installments the principal and all the interest due for the 
first three months. About that time drove the automobile Port- 
land where was seized behalf who held duly 
executed and recorded chattel mortgage antedating the sale and 
delivery Starr. The mortgage was foreclosed, and the car was sold 
for amount insufficient pay the judgment. Starr refused make 
any further payments his contract, whereupon this suit was insti- 
tuted the bank recover the balance claimed due. The 
declared upon the instrument, without setting out, 
though were plain promissory note, payable installments. The 
answer contained general denial the alleged cause action and 
also cross-complaint setting the fraud practiced the defendant 
the Pepp Motor Car Company selling the automobile him 
while was covered mortgage which had knowledge; 
that had been lost him the foreclosure the mortgage; and 
that had paid the bank $375 and certain interest for which, to- 
gether with interest each payment, demanded judgment against 
the bank. Upon the trial the there were findings, conclusions 
and judgment for plaintiff, demanded its complaint. The de- 
fendant has appealed. 

does not appear that either the parties this action knew 
that there was prior outstanding mortgage the automobile until 
after the payments the appellant the bank. 

the trial the bank, its case chief, introduced the written 
instrument evidence. Almost immediately upon commencing the 
proof behalf the defense, upon objection behalf the 
bank certain questions, counsel for the appellant stated: 


this connection, there question that the case turns 
the question the negotiability the note. The case stands 


> . 
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falls the negotiability the note. We, course, have hesitancy 
saying the note not 


Thereafter, the conclusion the testimony behalf the 
appellant, showing among other things the fraud practiced him 
the Pepp Motor Car Company and that the mortgage foreclosure 
sale failed produce. enough satisfy the judgment, counsel for 
the respondent bank announced: 


have rebuttal. The case depends, Mr. Masters says, 
upon the question the negotiability this note. was negotiable, 
then the defendant has available defense. was not nego- 
tiable instrument, then any equities that existed between the original 
makers and the payee would available this case.’’ 


that here case that was tried and submitted upon theory 
which there was dispute. Each party had the same theory. 
amounted stipulation. The informal remarks 
the trial judge deciding the case, which have been preserved the 
record, show that that was the only question the case, and, the 
formal written findings entered, that idea carried out. Neither 
party presented requested any written finding inconsistent with 
qualifying that view. 

With this hypothesis must, course, examine and discuss the 
instrument. too lengthy fully set out herein. signed 
only the appellant, Lewis Starr. His signature appears thereon 
the bottom the whole instrument. The first part the. instru- 
ment the usual form promissory note with interest, payable 
the plan installments designated. Immediately following, 
reads, effect, that the instrument given consideration that the 
Pepp Motor Car Company, the second party, upon receipt the 
payments, and the carrying out the other agreements specified, 
agrees that Starr shall become the owner the automobile, describing 
it, that day delivered him, title the property remain the 
seller until all payments have been made. Starr agrees keep the 
property good repair. agrees keep insured against loss 
fire, theft, accident, and collision, favor the seller whom the 
policies should delivered. case neglects provide insurance 
the seller may effect and the premiums with interest added the 
purchase price the property, which Starr agrees pay with in- 
interest. The maker— 


pay all taxes and assessments governmental charges 
whatsoever, whether now provided for, hereafter created, that may 
hereafter levied assessed against account said property, 
this instrument, the sums called for hereby, the contract 
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conditional sale herein set forth, and file with second party gov- 
ernmental vouchers therefor, promptly upon said 


The maker agrees fails pay any such charges, taxes 
assessments the property, ‘‘or the contract conditional sale herein 
set forth,’’ before delinquency, the seller shall have the right make 
such payments and add them the purchase price the property 
which the maker agrees pay, with interest. also provided that, 
case failure make any the payments thus provided for, the 


seller authorized take and retain the property, and retain all. 


sums already paid for depreciation other expenses 
arising account the use the property the maker the 
instrument, and payment for the use the property, and 
uidated damages for breach the agreement, and have remedy over 
for recovery the balance the purchase price. There also provi- 
sion for reasonable attorney’s fee any action recover either the 
property balance due the purchase price. 

The instrument contract whereby the maker promised and 
agreed many things other than the payment sum certain 
money. The amount the insurance carried the property 
The charges above and beyond the nominal consideration 
and interest thereon possess standard definiteness. Those amounts 
are left indeterminate and subject possible dispute. part, the 
charges may future kind government tax the property 
upon the contract itself, not known the date the contract, while 
the ordinary kind tax levied charged upon the contract may 
differ according the jurisdictional domicile the holder the con- 
tract. was said Farquhar Fidelity Ins. Co., Fed. Cas. 
1068, No. 4676, cited and quoted our ease Bright Offield, 
Wash. 442, 143 Pac. 159: 


whose consideration thus fluctuating and indefinite, 
and which are laden with such embarrassments their circulation, 
not perform the functions, and therefore not possess the char- 
acter negotiable paper.’’ 


The case Bright Offield, just referred to, was one wherein this 
court considered instrument strikingly similar many its 
aspects the present one. That case enumerated the applicable sec- 
tions and provisions our Negotiable Instruments Law and analyzed 
the instrument question that case with reference those laws, 
and reached the conclusion that the instrument was non-negotiable. 
That case complete answer respondent’s contention here that 
the contract this case negotiable instrument. 
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However, counsel for the respondent undertakes distinguish that 
from the present one. argued that the instrument that 
the provisions for payments and charges that destroyed its negoti- 
ability were intermingled with those that provided for the definite 
nominal amount, which claimed not the present case espe- 
cially under the complaint which declared only that portion the 
contract which amounts promissory note. this argument there 
are several answers: (1) its proof the respondent introduced 
evidence the whole instrument which thereby became the basis for the 
judgment, notwithstanding the limited description the instrument 
the complaint; (2) already observed, the instrument was signed 
but once and that was the conclusion it; and (3) the negotiability 
the obligations undertaken the maker, under the law, rather than 
selected detached portions thereof preferred the choice the 
holder. 

Our conclusion that the contract not negotiable instrument, 
and that, because the fraud practiced the appellant the 
respondent’s assignor, the appellant entitled judgment against 
the respondent amount equal the sum all payments prin- 
cipal and interest made the bank, together with interest the legal 
rate each the date judgment. Some other contentions minor 
importance, made the respondent, have been considered, and whether 
not they are properly the case view the practical agreement 
counsel the trial the sole question the case, are the 
opinion they are without merit. 

The judgment reversed, with directions the lower court 
enter judgment for the appellant, according the views herein ex- 
pressed. 


CHATTEL MORTGAGE GROWING CROPS 


PREFERRED PRIOR MORTGAGE 
LAND 


Farmers’ Bank Mt. Vernon Parker, Springfield, Missouri, Court 
Appeals, 245 Rep. 586 


The defendant sold his land purchaser who gave back deed 
trust the land secure the unpaid purchase price. The pur- 
chaser went into possession and gave the plaintiff chattel mort- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 484. 
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gage covering crop wheat growing the land. Later the pur- 
chaser abandoned the land and absconded. The defendant took 
possession again and cut the wheat. refused recognize the 
rights the plaintiff under its chattel mortgage. 

was held that the chattel mortgage should preferred. The 
purchaser, giving the chattel mortgage, legal effect, severed 
the growing crop from the real estate and made personalty. The 
giving the deed trust land mortgage could not divest the 
mortgagor from title ownership until there had been sale 
under foreclosure proceedings. 


Action the Farmers’ Bank Mt. Vernon against Ira Parker. 
From judgment for plaintiff, defendant appeals. Affirmed. 

West, Paris, Tex., for appellant. 

William Skinner, Springfield, and Katherine Halterman, 
Mt. Vernon, for respondent. 


FARRINGTON, J.—This suit for conversion crop 
wheat. The case was tried agreed statement facts the 
court, and can reduce that statement facts within 
small compass for the purpose disposing the question here. 
February 20, 1919, the defendant, who was the owner farm, sold 
man the name Poland and conveyed the same warranty 
this land that time was growing crop wheat which 
afterwards matured and for which this suit for conversion was brought. 
Poland, secure the payment the unpaid purchase money, executed 
deed trust the land secure the payment the unpaid pur- 
chase notes Ira Parker, the defendant. March 1919, the 
owner the farm, and who was then possession, borrowed $100 
from the plaintiff herein and secured the payment same chattel 
mortgage this growing wheat crop. May, 1919, Poland fled the 
and abandoned the farm. The latter part May the defend- 
ant, who held the notes secured the deed trust, took possession 
the place. June 20th cut the wheat, and June 26th 
sale was made under the deed trust given the defendant. The 
having cut the wheat June 20th, had threshed and 
refused recognize any rights the plaintiff, who was claiming the 
under its chattel mortgage. 

The question here is: Who had the right this wheat between 
those claiming under the deed trust the land given February 
the bank holding the chattel mortgage given March? view 
the case, there can but one conclusion reached under the law this 
and that that when Poland, the owner the land, who held 
the legal title same, gave chattel mortgage the growing crop 


THE BANKING LAW JOURNAL 359 
March, thereby constructively severed this growing crop from the 
real estate, and made personalty and subject the chattel mort- 
gage held the plaintiff. find rule law sustaining this con- 
clusion set forth Jones Chattel Mortgages (5th Ed.) 
188: 


crops are far part the realty that upon the entry 
mortgagee the land all the crops not severed pass under the 
mortgage. But chattel mortgage the made the owner 
possession, operates law severance them, that they will 
not pass under mortgage the land upon the subsequent entry 
the mortgaee and sale the realty under the 


the notes under this declaration law will found cited three 
cases, two upholding the text, and one contrary. The two cases up- 
holding the text are Willis Moore, Tex. 628, Am. Rep. 284, 
and White Pulley (C. C.) Fed. 436. The reason given these 
strikes that which must control transactions this char-: 
acter where the law that the giving mortgage deed trust 
does not divest the mortgagor from title ownership the land until 
there has been sale under foreclosure proceedings, and this distinction 
made the cited which hold that the mortgagor 
prior condition broken his mortgage land may constructively 
sever the growing crops such land, and that, when gives chattel 
mortgage same, such mortgage will taken precedence over the rights 
those claiming under the deed trust. The case holding contrary 
16, 388, Am. St. Rep. 766. This latter case holds that 
the right one holding chattel mortgage given growing crop 
not superior lien the mortgage the land where the crop 
not actually severed from the land until after foreclosure sale; 
other words, holds that there can constructive severance. Under 
either rule, the facts our would give the plaintiff here the supe- 
rior right this wheat because, heretofore stated, there was not only 
constructive severance made March, when the chattel mortgage 
given, but actual severance cutting the wheat June 20th, six 
days before the sale under the land mortgage. 

The rule well settled this state that owner land may 
treat growing crops personalty and sever the same constructively. 
Hayward Poindexter, 206 Mo. App. 398, 229 256, decision 
this court, and cases therein cited. Under the Missouri rule, there- 
fore, where the owner land may sever growing crops actually 
constructively, and where mortgagor mortgage given land 
Missouri, until sale under the mortgage, the owner the land and 
entitled the possession and fruits thereof, hold can and does 
constructively sever the growing crops from the land when gives 
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chattel mortgage the growing crops prior sale under the mort- 
gage given the land, and that the holder the chattel mortgage 
has the superior right the crop which was secured his chattel 
mortgage. 

For these reasons, the judgment affirmed. 


BANK HELD NOT NEGLIGENT FORWARD- 
ING CHECK FOR COLLECTION 


Montsdoca Highlands Bank Trust Company, Supreme Court 
Florida, So. Rep. 666 


Friday, June 11th, after banking hours, the plaintiff de- 
posited the defendant bank Sebring, Florida, check drawn 
the Bank Osceola County Kissimmee, Florida. The check 
was included the bank’s business for the following day, Saturday, 
June 12th. The last train which the check have been 
sent forward for collection June 12th left before 
the the day’s business. The next train thereafter left 
Monday, the 14th, and the check went forward that 
train bank Jacksonville. the 15th, the Jacksonville bank 
sent the the State Bank Kissimmee. The State Bank 
the check from the drawee bank the 16th, but before 
could remit the proceeds was closed the State Comptroller. 

The Florida statute provides that, when check deposited for 
collection, shall considered diligence the part the bank 
forward the check without delay the regular course bank- 
ing business. The statute also provides that the bank shall liable 
for the proceeds the only after payment has been 
received it, except want diligence its part. 
was held that the recited did not show want dili- 
gence the part the bank, within the meaning the statute, 
and that the bank was not liable the plaintiff. 


Action William against the Highlands Bank Trust 
Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 

Johnson Garrett, Kissimmee, for plaintiff error. 

Fairfax Haskins, Sebring, and Treadwell Treadwell, 
for defendant error. 


WHITFIELD, action recover the amount check 
deposited bank for collection from bank another county 
the state, trial was had before the judge, jury having been waived. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 227. 
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was stipulated that Friday, June 11, 1920, the plaintiff de- 
posited the defendant bank Sebring, Soto county, Fla., 
check drawn the Bank Osceola County, Kissimmee, Fla.; that 
special contract was made the transaction; that the deposit 
was entered pass book June 11, 1920; that the check 
shows stamps Jacksonviile bank dated June 15, 1920, and the 
State Bank Kissimmee, Kissimmee, Fla., dated June 16, 1920; that 
the State Bank Kissimmee the amount the check from 
the Bank Osceola County Kissimmee June 16, 1920, ‘‘the 
having been forwarded originally from the Highlands Bank 
Trust Company its Jacksonville depository, the Atlantie National 
Bank Jacksonville, Fla., and the State Bank Kissimmee, 
Fla., for from the Bank Osceola County, Kissimmee, 
that June 16, 1920, before the State Bank Kissimmee had remitted 
the proceeds the check had from the Bank Osceola 
County, the State Bank Kissimmee was closed order the 
troller the state Florida, and the proceeds said collection 
now the hands the receiver the State Bank Kissimmee. 
There evidence that the check was entered the remittance sheet 
the bank, addressed the Jacksonville bank June 12, 1920, and 
that checks received deposit after banking hours are placed the 
vault the bank and entered the business the next day. 
appears that the mail train left Sebring about Saturday, and 
that the next mail train going north left Sebring about 
Monday, June 14, 1920. Kissimmee north Sebring, and Jackson- 
ville north Kissimmee, the state Florida. The court made 
findings and gave judgment for the defendant. Plaintiff took 
writ error. 

Section 4748, Revised General Statutes 1920, follows: 


when check, draft, note other negotiable instrument 
deposited bank for eredit, for collection, shall considered 
due diligence the part the bank the collection any check, 
draft, note other negotiable instrument deposited, forward 
route the same without delay the usual commercial way use 
the regular course business banks, and that the 
maker, indorser, guarantor surety any check, draft, note other 
negotiable instrument, deposited, shall liable the bank until 
actual final payment received, and that when bank receives for 
any check, draft, note, other negotiable instrument and 
forwards the same for collection, herein provided, shall only 
liable after actual final payment received it, except cases 
due diligence its part aforesaid.’’ 


This statute makes the bank which check deposited for de- 
posit collection liable only ‘‘after actual final payment received 
it,’’ unless negligent its duty the regular 
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the person receiving check and the bank which drawn 
are different places, must forwarded, for presentment, mail 
other usual mode transmission, the next day after the receipt 
thereof the place which the payee resides does business, 
reasonably and conveniently practicable, and, not practicable 
then the next mail, other similar means conveyance, leaving 
after said Lewis, Hubbard Co. Montgomery Supply Co., 

The main question determined under the statute whether 
there was negligence the part the defendant bank not sending 
the check out for collection the mail train which left Sebring about 
Saturday, June 12, 1920. There are circumstances from 
which the trial judge may have inferred that, though the check was 
credited the plaintiff’s pass book June 11, was fact delivered 
the bank after banking hours the 11th and was put the busi- 
ness the 12th, and that the check was not sent out the 
train Saturday, the business the day was not then through. 
There also evidence from which the trial judge could have expressly 
and specifically found, did: 

the defendant has shown due diligence under the provisions 
4748, with reference the handling the check.”’ 

The trial judge effect found supporting evidence that the 
defendant forwarded the check ‘‘en route’’ ‘‘without delay the 
usual commercial way use according the regular course busi- 
ness banks,’’ and that there was ‘‘want due diligence’’ 
the part the defendant, within the meaning the statute above 
quoted. This effect finding that the attempted collection through 
Jacksonville bank was ‘‘the usual commercial way use according 
the regular course business banks.’’ This finding, being upon 
sufficient evidence, warranted the judgment for the defendant, and 
the finding not here shown clearly wrong the evidence and 
the law. See Givan Bank Alexandria (Tenn. Ch.) 923, 
270; Lewis, Hubbard Co. Montgomery Supply Co., 
Banks Banking, 476. See also, Pinkney Kanawha Valley 
Cas. 1912B, 115. For illuminating discussion the general subject, 
see Malloy Federal Reserve Bank Richmond (D. C.) 281 Fed. 997. 
1019, 1918; (N. 8.) 608, notes; Exchange Nat. Bank 
Pittsburgh Third Nat. Bank New York, 112 276, Sup. 
Ct. 141, Ed. 722. 

The above-quoted statute controls, and the decision Brown 
People’s Bank for Savings St. Augustine, Fla. 163, South. 719, 
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The title the original act, chapter 5951, now section 4748, Revised 
General Statutes 1920, sufficient with section 16, art. 
the Constitution. See Butler Perry, Fla. 405, South. 150, 
and cases 

The quoted statute having been re-enacted the Revised General 
Statutes 1920, the the title the original act not 
now material. Carlton State, Fla. South. 486. 

the duty the receiver the Kissimmee State Bank, which 
collected the amount the check from the Osceola County Bank for 
see Collins State, Fla. 429, South. 214; Walker 
MeNeil, Fla. 181, South. 994; 626. 

special contract with reference the collection the check may 
not prevent the operation the statute. See Whitfield Aetna Life 
Ins. Co. Hartford, 205 489, Sup Ct. 578, Ed. 895; 
National Union Fire Co. Wanberg, Sup. Ct. 32, Ed. 

The doctrines estoppel and waiver not general apply 
transactions that are forbidden statute that are contrary public 
policy. 

Affirmed. 


EXCHANGE CHECKS CONSTITUTES CON- 
SIDERATION 


Merrill Trust Co. Brown, Supreme Judicial Court Maine, 
119 Atl. Rep. 109 


One Brown gave his check his brother Brown 
drawn the Ellsworth Bank, although did not have deposit 
there. return, Brown gave Brown his check 
bank Belfast for the same amount. The purpose exchanging 
checks was enable Brown deposit check the Merrill 
Trust Company without advising that had deposit 
Belfast bank. 

The trust company received the check, indorsed its order, 
not later than the day following its date, and applied reduction 

The Ellsworth Bank, refusing pay the check upon presentation, 
the Merrill Trust Company sued Brown, the drawer. 
that Brown obtained the check misrepresentation 
and fraud and that there was consideration for it. 

The court held that the trust company was entitled recover. 
The check was regular its face; the trust company, having re- 
ceived not later than the day following its date, become holder 
thereof before was overdue, and having taken apply 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 263. 
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diminish overdraft was holder for value pre-existing debt 
constitutes value. The exchange checks constituted considera- 
tion, one check being good consideration for the other. 


Action the Merrill Trust Company against Milford Brown. 
report from superior court. Judgment for plaintiff. 

Louis Stearn, Bangor, for plaintiff. 

Gray Sawyer, Milbridge, for defendant. 


PHILBROOK, J.—This action brought special indorsee 
against the maker check; the trust company upon which was 
drawn having refused honor the same. The instrument bears date 
May 16, 1921, the amount $1,500, drawn upon the Union 
Trust Company, hereinafter designated the Ellsworth Bank, directs 
that bank pay the sum for which drawn the order Harold 
Brown, and the latter specially indorsed the plaintiff these 
words: ‘‘Pay the order Merrill Trust 

The defendant pleaded the general issue, and for brief statements 
special matter defense, used under the general issue pleaded, 
declared that the check, upon which said suit founded, was obtained 
from the defendant misrepresentation and fraud one Harold 
Brown, the payee named said check, who transferred the same 
the plaintiff, and that the defendant received consideration therefor. 
further declared that the plaintiff did not pay any money for 
said check, nor pay nor part with any consideration therefor, and has 
not sustained nor suffered any loss damage account said check, 
and not innocent holder for value. 

The case before report. The execution and indorsement 
the check not contested. Inspection the instrument shows that 
and regular upon its face. The plaintiff became the 
holder not later than the day following its date. Asbury 
Taube, 151 Ky. 142, 151 372, was held that title check 
was acquired indorsee before was overdue when was regular 
its face, payable demand, and was negotiated within two days 
after was drawn. Under this rule must find that the plaintiff, 
the case bar, became the holder the check before was overdue. 

Under the provisions chapter 257, 185, 1917, known 
the Negotiable Instruments Act, check defined bill 
exchange drawn bank, payable demand, and, except 
therein otherwise provided, the provisions the act applicable 
bill exchange, payable demand, apply check. After declaring 
that the holder negotiable instrument due course may sue 
thereon his own name, the act further provides (section 52) that 
holder due course one who has taken the instrument under the 
following conditions: 
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That complete and regular upon its face. 

That became the holder before was overdue, and with- 
‘out notice that had been previously dishonored, such were the fact. 

That took good faith and for value. 

That the time was negotiated him had notice 
infirmity the instrument defect the title the person 
it. 

have already seen that the check was complete and regular upon 
its face, and that the plaintiff became the holder before was 
overdue. The record also establishes the fact that had not been dis- 
honored before was thus taken the plaintiff the regular course 
its banking business. the time when the plaintiff took the check, 
and gave credit Harold Brown for the amount thereof, the latter 
was indebted the plaintiff reason his overdraft. Section 
the Uniform Negotiable Instruments Act provides that antecedent 
pre-existing debt constitutes value; hence the check suit, which 
was taken and credited Harold Brown’s account, thereby diminish- 
ing the amount the overdraft, was taken for value. Was the check 
taken good faith? Atlas National Bank Holm, Fed. 489, 
94, was held that one who takes assignment commercial 
paper before maturity, paying value, without notice infirmity title 
consideration, deemed purchaser good faith. Was the check 
taken without knowledge the part the plaintiff infirmity, 
fraud, irregularity between the original parties? Conceding, for the 
sake argument, that fraud the part drawer draw 
check upon bank where there are funds meet (E. Banking 
Cunningham, 103 Me. 455, Atl. 17), yet the actual knowledge 
the plaintiff necessary defeat the action fully and forcibly 
Savings Bank Berry, 119 Me. 404, 111 Atl. 
533, that reference thereto, together with interpretation the testimony 
most favorable the defendant, makes plain the plaintiff’s claim that 
took the check without actual knowledge the previous infirmity, 
fraud, irregularity. 

Finally, the defendant claims that the check suit was given with- 
out consideration. The defandant, who drew the check, and Harold 
Brown, the payee therein named, are brothers. horse 
dealer, who had received carload horses upon which owed the 
sum $1,487. According the testimony the defendant was told 
Harold that (Harold) had amount money the City Na- 
tional Bank Belfast, but did not want the plaintiff bank know that 
fact, that Harold requested the defendant draw the check, which the 
basis this suit, the Ellsworth bank, and offered draw his 
check for like amount, favor the defendant, the Belfast 
bank. that time the defendant said: 
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course you know that haven’t got $1,500 the 
(meaning the Ellsworth bank). 


which Harold replied: 


certainly, but this all right. Now you give your 
check, and will give you mine and everything will all right, because 
don’t want the Merrill Trust [the plaintiff] know have this deposit 
down the City National Bank Belfast.’’ 


The check suit was accordingly drawn, and exchange therefor 
Harold drew his check the Belfast bank, bearing the same date and 
for the same amount that named the check which received from 
the defendant, and made payable the order the latter. The de- 
fendant also testified that had thus accommodated his brother 
other occasions and such transactions ‘‘went all fine,’’ saying, among 
other things: 


swapped checks with him for $500 about four months previous 


The law well settled that Cross notes, bills, checks, though made 
for the accommodation the parties, are not accommodation, but busi- 
ness paper, provided there restriction use negotiation; the 
one note, bill, check being good consideration for the other received 
exchange. Moreover, the transaction being complete the time 
the exchange, the question original consideration not affected 
subsequent events, such failure one the parties pay his note 
when due. American National Bank Patterson, 145 La. 995, South. 
218, 1563, and annotations, pp. 1569-1571. See, also, Dockray 
Dunn, Me. 442. 

hold that judgment must rendered for the plaintiff and, 
under section the Uniform Negotiable Instruments Act, may re- 
cover for the full amount the check. 

Judgment for plaintiff for $1,500 and interest thereon from date 
the writ. 


NOTE. The decision below, involving action upon note claimed 
void for usury, was published the March issue the Banking 
Law Journal page 195, under the title ‘‘First National Bank 
Brooklyn American Near East and Black Sea Line.’’ 

The decision republished here because the title above quoted gives 
the impression that the note had its inception transaction which 
the bank was party. 

The fact that the real plaintiffs the action were the First National 
Bank Brooklyn and Rodney Olson, executors under the Last 
Will and Testament Samuel Clark Williams. This does not appear 
the report the decision originally came our hands. 
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The First National Bank Brooklyn appeared the case, not 
its own behalf, but merely its capacity one the executors the 
Will Samuel Clark Williams, and the action was based upon 
note belonging the estate. 


NEW YORK USURY LAW 


First National Bank Brooklyn and Rodney Olson, Executors, 
American Near East Black Sea Line, New York Supreme 
Court, Special Term. 197 Supp. 856 


Under the laws New York corporation, being sued for 
money loaned, cannot set the defense usury. Where loan 
made individuals, this statute cannot evaded having 
corporation sign the note maker and the individuals sign 
indorsers. 


Action the First National Bank Brooklyn and Rodney Olson 
executors under the last will and testament Samuel Clark Wil- 
liams against American Near East Black Sea Line, Inc., and others. 
plaintiffs’ motion for judgment the pleadings. Motion denied. 

Louis Wills, Brooklyn, for plaintiffs. 

Archibald Palmer, New York City, for defendants. 


LEWIS, J.—The answer alleges that was agreed between Samuel 
Clark Williams and the defendants that the corporation appear 
maker and the individual defendants indorsers; that fact money 
was loaned the corporation, but the loan was the individual de- 
fendants; and that was all pursuant plan evade the usury 
statute, because the maker, being corporation, would unable, 
reason the statute, avail itself the defense usury. 

The law that, there notice intent take usury, the 
lender cannot evade the statute disguising the borrower. Grannis 
Stevens, 216 583, 111 263; Schanz Sotscheck, 167 App. 
Div. 202, 152 Supp. 851; Gilbert Real Estate Co. Brooklyn, 
155 App. Div. 411, 140 

The motion for judgment denied. 

Ordered accordingly. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 1161. 
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Questions Based Banking Decisions Published 


the April Issue this Magazine 


The questions given below are based the decisions and 
articles published the April issue the Banking Law 
Journal. After each question given the page the April 


issue where the answer the question may found. 


within the power bank give security for the pur- 
pose obtaining deposits public funds? (pages 225-236) 


surety company bond protecting the county against loss. deposits 
securities with the surety company protect the company. The bank 
fails and the surety company pays the county the full amount 
its liability under the bond. the surety company entitled recoup 
its loss out the securities? (pages 225-236) 


executrix offers pay the commissions which she will 
entitled the president bank will perform her duties 
executrix. The president performs the contemplated services, but the 
executrix does not pay over her commissions him. action 
against the executrix, entitled recover? (page 226-231) 


agent, the employ insurance company, presents 
fraudulent proofs claim for fire losses property covered 
policies issued the company. such losses had actually occurred. 
The company issues checks payable the persons insured. The agent 
forges the indorsements the checks and collects them from the bank 
which they are drawn. Can the bank charge the amount these 
checks against the account the insurance company? (page 227) 


person opened savings account his name trustee 
able case death wrote stating that the deposit 
had been made ‘‘so that you may and shall have 
later changed the account read his name trustee ‘‘in trust for 
retained possession the pass book until his death. 
entitled the deposit against the depositor’s estate? entitled 
the deposit? (page 244) 
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person deposited money savings account his name 
trust for After his death, was shown that the depositor 
made the deposit, not for the purpose creating trust, but for his 
own personal convenience. Upon the depositor’s death entitled 
the deposit against the depositor’s estate? (page 248) 


trust company named executor will. the time 
the depositor’s death, was the holder notes executed two 
persons whom had left legacies. Should the executor withhold 
from the legatees amount sufficient pay the notes? Should such 
amount withheld even though the notes question are not due? 
(page 250) 

depositor under obligation report his bank the fact 
that one its checks, filled out but unsigned, missing? corpora- 
tion filled out check favor one its The check, 
which was unsigned, disappeared and could not found. employee 
the company forged the treasurer’s signature, altered the check and 
collected from the drawee bank. The corporation neglected in- 
form the bank the fact that the check was missing. the bank 
liable paying the check can charge against the company’s 
What the effect upon the bank’s liability the company’s 
failure inform the missing check? (page 253) 


The purchaser coal, delivered the future, accepted 
trade acceptance, drawn upon him the seller. Later, bank pur- 
chased the trade acceptance before maturity for value. The coal was 
not delivered. action the bank against the acceptor, the 
non-delivery the coal defense? (page 255) 


10. person agreed purchase shares national bank, 
paid for out dividends received the shares. certificate for the 
stock was signed the vice-president, but not the cashier. 
seal was affixed and the certificate was not delivered the purchaser. 
Upon the insolvency the bank, the purchaser stockholder, 
subject the stockholders’ statutory liability? (page 257) 


11. New Orleans bank transacts business New York City 
through six correspondent banks located that city. carries 
account each these banks. Through them, makes payments 
New York against letters credit, receives, delivers, and pays for 
securities, cashes checks drawn upon and receives deposits for 
its customers. the New Orleans bank ‘‘doing business’’ 
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action served its president, while temporarily New 
York, valid service process? give the New York court 
jurisdiction over the New Orleans bank? (page 262) 


12. gives power attorney indorse and collect certain 
draft from the drawee. The drawee gives check for the amount 
the draft, drawn the bank. indorses and collects the check 
and with the proceeds. Did the power attorney authorize 
indorse the check? the bank liable any way 
(page 265) 


13. bank discounts note. the time the discount, the 
maker returns the cashier portion the proceeds way 
commission. Neither the indorser the note nor the bank has any 
notiee this wrongful commission. action the bank against 
the maker and indorser, the bank entitled recover the full amount 


the note? (page 270) 


14. Does the failure give notice dishonor accommoda- 
tion indorser note discharge the indorser from liability? (page 
275) 


15. Where drawee bank pays check and subsequently discovers 
that the payee’s indorsement was forged, can recover the amount 
from the party collecting the check, provided the latter acted good 
faith? (page 279) 


16. The drawer check notifies the drawee bank not pay it. 
The bank, through mistake, pays the check and subsequently dis- 
that the payee’s indorsement was forged. Can the bank recover 
the money from the person whom was paid, the latter having 
received good faith? (page 279) 


the negligence bank depositor, his employee 
enabled forge the indorsements checks drawn the depositor. 
The checks are deposited the bank and that bank 
from the drawee bank. the drawee bank entitled recover the 
amount the checks from the bank? Can the bank defend the 
action the ground that the payment was due the negligence 
the drawee bank’s depositor? (page 280) 


18. What restrictive indorsement? (page 282) 
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19. the following indorsements restrictive: ‘‘Pay the within 
contents Jack Power only’’; ‘‘For account of’’; ‘‘Pay Thomas 
Wilson for our use’’; ‘‘For ‘‘For collection 
collection and return’’; ‘‘For deposit’’; ‘‘To the order any 
bank, banker trust company’’? (page 282) 


20. the following indorsement restrictive: ‘‘Received payment 
through the Denver Clearing House’’? (page 283) 


21. will, creating trust, authorized the trustee invest ‘‘in 
the bonds and securities the United States America and 
the bonds any state any municipality any state 
the United States The trustee invests Mexican gov- 
ernment bonds. personally responsible for loss due 
depreciation the bonds? (page 290) 


22. will directs trustee invest ‘‘first bond and mort- 
gage.’’ The trustee invests New York City bonds. personally 
liable for loss resulting from such investment? Under will 
ing that certain legacy put interest, investment bank 
stock proper investment (page 294) 


23. Under will directing investment ‘‘good and safe secu- 


rities,’’ investment real estate proper investment? (page 294) 


24. Under will directing investment railroad bonds, 
investment New York City bonds proper investment? Under such 
will, investment United States Liberty Bonds proper in- 
vestment? (page 295) 


25. mortgage other instrument running bank, 
edged before notary who stockholder, officer employee 
the bank, valid? (page 297) 


26. Each series notes provides that, upon default the 
payment any note, all shall become due the option the holder. 
Are such notes negotiable? (page 298) 


Inquiries 


this department are answered each month inquiries submitted, which are general 
interest our subscribers and which pertain the law 
banking and negotiable instruments 


EXAMINATION BANK ACCOUNTS INTERNAL 
REVENUE REPRESENTATIVES 
Pennsylvania. 
Editor, Banking Law Journal: 

Dear Sir—The enclosed clipping from the Wall Street Journal’’ 
interest us, three different occasions internal revenue 
agents, working out the Washington, C., office auditors 
tax reports have called here, presented their credentials and 
claimed authority under rulings the internal revenue department 
demand and obtain information the date and amount bank 
deposits, bank balances, ete. each occasion have questioned 
their authority, but each occasion were told that this information 
was furnished all other banks without hesitation question and 
that were required under the law furnish it. 

would glad have your opinion this question. would 
seem that such granting free access information bank 
accounts will very rapidly drive people depositing their funds 
safety deposit boxes rather than banks account. Treasurer. 


Answer—The clipping enclosed with the above inquiry 


BANK ACCOUNTS CONFIDENTIAL 

ATLANTA—Internal revenue agents have right de- 
mand information from bank about its customers’ accounts, 
according opinion rendered Attorney General Napier 
State Superintendent Banks Bennett. some places in- 
ternal revenue collectors, seeking information, have gone 
banks with list depositors and have demanded full re- 
port each these individual’s balances with the bank, de- 
posits, withdrawals, for the past year. 

Napier brands this absolutely violation both the 
state constitution and the constitution the United States. 


The clipping indicates that Attorney General Napier Georgia 
has ruled that examination bank accounts internal revenue 
agents violation the State and Federal statutes. 

Montgomery’s Income Tax Procedure, recognized authority 
this branch the law (1923 Edition), page 208, the following 

officers have full power examine books and records 
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and require attendance the necessary persons examinations into 
the accuracy income tax returns. The auditing and examinations, 
whether done the office the field, are performed internal 
revenue agents, who are under the direction the Commissioner 
Washington and not the local 

The author then quotes the following section the law: 

Section 1308. That the commissioner, for the purpose 
ascertaining the correctness any return for the purpose making 
return where none has been made, hereby authorized, any 
revenue agent inspector designated him for that purpose, 
examine any books, papers, records, memoranda bearing upon the 
matters required included the return, and may require the 
attendance the person rendering the return any officer 
employee such person, the attendance any other person having 
knowledge the premises, and may take his testimony with refer- 
ence the matter required law such return, 
with power administer oaths such person persons.’’ 

further quotes the following ruling made under the section 
the law above quoted: 

Under section 1305 (Section 1308 the 1921 law) 
the Revenue Act 1918, held that the Commissioner In- 
ternal Revenue authorized, any revenue argent inspector 
designated him for that purpose, examine any the books, 
papers, records memoranda bank, bearing upon any matter re- 
quired included tax return one its depositors cus- 
tomers. The bank, however, entitled satisfy itself reasonable 
manner the official character and authority any person making 
request examine books accounts the bank official the 
Internal Revenue Bureau.’’ (Cumulative Bulletin page 371; Official 
Decision 609.) 

may be, intimated the Attorney General’s opinion, above 
quoted, that the section the law above referred unconstitu- 
tional. But, far are informed, court has decided. 


DRAWEE BANK GUARANTEEING PAYMENT CHECK 


Editor, Banking Law Journal: 

Dear Sir—A customer ours presented check drawn out- 
of-town bank which was very anxious have paid. his request 
the bank which the check was drawn asking them they 
would guarantee payment check upon presentation. this they 
agreed, with restrictions however that the signature and indorsements 
correct. Now the time that elapsed between our conversation 
and the time the check reached this town through the mails the drawer 
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the check instructed the bank refuse payment same and re- 
turned check protested. What the liability the bank upon 
which this check was drawn this case? contention the 
matter that the bank upon which this check was drawn would 
liable for this amount guaranteeing payment this check not 
that time but upon presentation. Teller. 


Answer—The transaction described the inquiry is, mind, 
nothing more than attempted certification the check question. 
The Negotiable Instruments Law, which force the State 
Iowa, requires that the certification check valid, must 
writing and signed the drawee. the instance presented, the 
bank’s promise pay the check was verbal and, therefore, the bank 
cannot held liable that promise. 

The fact that the bank ‘‘guaranteed’’ pay the check instead 
merely promising pay it, would seem immaterial. The bank 
itself was the party pay the check. And guaranteeing payment 
the. check merely another form promising pay it. 


CLOSING ACCOUNT WHERE CERTIFIED CHECK 
OUTSTANDING 


New York. 
Editor, Banking Law Journal: 


Dear depositor has balance $2,000 the bank and 
issues check for $500 which subsequently certified the bank. 
Before the certified check presented for payment, the depositor 
closes his account. 


Assuming that there were other checks drawn, has the bank 
the legal right pay the depositor but $1,500 must the bank pay 
the depositor $2,000? Why? Credit Manager. 


Answer—In the circumstances recited the inquiry, the bank 
should pay the depositor only $1,500 the $2,000 deposit, re- 
taining the balance $500 for the purpose meeting the certified 
check upon presentment. 

The reason that the bank liable this check the holder 
thereof. The holder uncertified check has rights against the 
drawee bank, but the check has been the holder en- 
titled enforce against the bank. 

the check was certified the request the drawer, remains 
liable the holder, along with the bank. But, the check was 
certified the request the holder, the act certification discharges 
the drawer and the indorsers, any, from liability. Another way 
expressing the idea say that the drawer check has right 
stop payment after has been certified the drawee bank. 
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Architect’s drawing of the new building to be erected for the Trenton Trust Company 
Trenton, 


new building the Trenton Trust Company, Trenton, J., 
the tallest the city and will give this institution complete 
modern banking facilities. Architectural and engineering work 


ALFRED BOSSOM 


BANK ARCHITECT EQVIPMENT ENGINEER. 
680 FIFTH AVENVE, NEW YORK 


Wi 


Hi 


For the Speedy Transaction 
Banking Affairs 


Long association with the wholesale districts 
New York and Brooklyn makes possible the excep- 
tionally and helpful service The Bank 
America, handling New York business. 


May explain how this 


service can help you? 


THE BANK 
AMERICA 


ESTABLISHED 1812 
NEW YORK CITY 


BANK AND INVESTMENT ITEMS 


POTTER SAYS BUSINESS 
Wall Street Journal asked 
Julian Potter president Coal Iron 
National Bank New York City for 
opinion the present credit and business 
situation. Mr. Potter feels that while 
business sound will experience many 
setbacks before industry settles down 
pre-war basis. Our big future, says, 
largely dependent upon the buying power 
foreign countries and whether will 
not must lend substantial helping 
hand. His opinion follows: 

“There sounder credit system the 
world than ours and the Federal Reserve 
system has justified its existence hundred- 
fold. The only cloud the horizon 
the present business prosperity the buy- 
ing power the ultimate consumer, for 
must somewhat revise our estimate 
the consumptive ability our markets, 
due the fact that cannot count 
Europe stimulate either buying sell- 
ing. 

“In opinion cannot hope con- 
tinue the present rate prosperity and 
must make our minds settle down 
quieter and less spectacular production 
program. 


“Conditions are sound, but will expe- 
rience many setbacks before business settles 
down pre-war basis. 

“Tt beyond probability that the world, 
even any nation, can readjust itself 
rapidly America has apparently done 
after the cataclysm through which have 
just gone. 

“Our big future prosperity 
tunately largely dependent upon the buy- 
ing power foreign countries and whether 
will not must lend substantial 
helping hand. 

“Hold down inventories. Don’t buy too 
far ahead else will see another 
period inflation with its attendant labor 
disturbances.” 


THE GIRARD NATIONAL BANK 
PHILADELPHIA, its Re- 
view,” dated May 15, writes business 
conditions follows: 

“With some stabilizing 
price readjustments, industry 
the United States continue strongly for- 
tion exists some quarters essen- 
tially psychological and largely conducive 
further strengthening the whole 
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situation. Caution signals which 


were suddenly flashed, were regarded 
many quarters, and the pace which 
things were going was slowed down enough 
eliminate the dangers excessive speed, 
steady conditions, and enable solidification 
what has been accomplished, making 
surer, better basis upon which proceed. 

“The restraints which have come are 
ticularly that they have produced more 
conservative action, and impressed upon 
the public mind that there 
beyond which costs and prices cannot 
raised with impunity. ‘buyers’ 
strikes’ are not evidence, although there 
boyeott sugar, but all manufacturers 
are exercising every 
possible business judgment and care, not 
get inventoried above what consumers will 
take and pay for. Certain measures, also, 
have been taken, intended not impose 
upon labor but impress with the fact 
that there limit what can paid 
wages. 

“With these more less compelling in- 
fluences work steadying and solidifying 
our economic situation, vast activity per- 
sists virtually every line endeavor. 
Pig iron production was going forward 
the huge rate 44,000,000 tons per annum 
when this month began, which ten per 
higher than ever before prior this 
year. Railroad traffic enormous, pressing 
right the much improved and steadily 
inereasing facilities the Auto- 
mobile output exceeding all records, 
with the and trucks being sold fast 
they are turned out. Business failures 
show continued decrease both number 
and aggregate liabilities. Labor 
employed and with wages advanced 
and still rising under competitive bidding. 
which, result, merely adds producing 
and other costs, without securing any in- 
the aggregate labor power. Busi- 
ness using more money its opera- 
tions and making increasing profits most 
lines, nevertheless costs are exceedingly 
high, and the resulting output for the 
expenditure not satisfactory.” 


BANK SHARES SOLD EMPLOYEES 
—Delivery was made during the past month 
the Irving Bank-Columbia Trust Com- 
pany New York, 3,068 shares the 
imately 900 employees ranging from office 
boys vice-presidents. The stock which 
was delivered $100 share, was quoted 
the market the time $238, making 
the total distribution almost three-quar- 
ters million dollars, with several 


Clients The National 


City Company, through contact 
with the Company’s offices 
more than leading cities, have 
their disposal the same facili- 
ties for buying and selling bonds 
bank located the heart 
the country’s financial centre. 


NEW YORK PHILADELPHIA MONTREAL 
CHICAGO NEW ORLEANS LONDON 
BOSTON SAN FRANCISCO 


hundred shares not fully paid for 
delivered later. 

The plans for participation employees 
stockholdings were developed three years 
ago the Irving National Bank, which 
February this year, consolidated 
with the Columbia Trust Company. When, 
June, 1920, the Irving’s capital was in- 
from $9,000,000 $12,500,000 the 
stockholders, the request the board 
directors, waived their subscription rights 
approximately 5,000 shares stock 
enable the members the bank’s staff 
stock. 


GUARANTY TRUST APPOINTMENTS 
—The Guaranty Trust Company New 
York announces the appointment Hugh 
Johnston assistant treasurer the com- 
pany, treasurer, succeeding the late 
Devereux Putnam. Mr. Johnston has 
been with the Guaranty since 1911, and has 
served practically all departments the 
company since that time. 

William Kleitz, also assistant treas- 
urer, has been appointed assistant vice- 
president. 


VICE-PRESIDENT FRANK PAR- 
SONS, the United States Mortgage 
Trust Company New York City, left 
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Directors 


LUIGI BERIZZI 
Berizzi Bros. Co. 
VINCENZO DE LUCA 
V. De Luca & Co. 

A. PORTFOLIO 
A. Portfolio Co. 
RICHARD E. DWIGHT 
Rounds, Schurman & Dwight 
HON. JOHN J. FRESCHI 
EMANUEL GERLI 
E. Gerli & Co. 
JOSEPH GERLI 
L. Gerli & Co. 
GIOVANNI GIRARDON 
Vice-President 
HECTOR GRASSI 
L. Gandolfi & Co. 
ALESSANDRO OLIVOTTI 
A. Olivotti & Co. 
LUIGI PODESTA 
Natl. Inst. of Exchange 
JOSEPH DI GEORGIO 
Di Georgio Fruit Co. 
J. M. POTTS 
E. Gerli & Co. 


May Ist for business trip the 
Coast and will stop route White 
Sulphur Springs, connection with the 
convention the Investment Bankers Asso- 
ciation, and Louisville, Ky., address 
gathering bankers the subject 
“Community Trusts.” 


THE CLEVELAND TRUST COMPANY 
has opened its fifty-second branch. The 
new branch located Miles Avenue and 
East 133rd Street, according announce- 
ment Harris Creech, president the 
trust company. 

The new bank will take still another 
neighborhood services, safety and 
convenience one the largest banks and 
trust companies the United States. The 
Cleveland Trust Company now has more 
than one-third Cleveland’s population 
depositors its neighborhood banks. 

Practically every service available the 
main office the company will obtain- 
able the Miles-133rd bank. These include 
savings, commercial, trust, investment, for- 
eign exchange, and other facilities for the 
transaction money matters. 

Glogovsky the manager the 
new bank, coming his new office with 
considerable experience gained through his 
employment the Buckeye-116th Bank 
the Cleveland Trust Company. 


ITALIAN DISCOUNT 
AND TRUST COMPANY 


399 BROADWAY NEW YORK 
Capital and Surplus $1,500,000 


Our Foreign Services 


Accepts drafts for financing shipments 
merchandise and from Italy and the 
United States—and all other parts 
the world. 


Domestic and foreign acceptances. 
Commercial letters credit 
available every part the world. 
Domestic and foreign bills exchange. 


Buys and sells exchange all countries, 
specializing Italian exchange. 


Banca Nazionale Credito 


Capital Paid Lit. 250,000,000 


PARIS Banque Italo-Francaise Credit 


Capital Paid up Frs. 15,000,000 


Affiliated Banks 


will host opening day, 
the new bank will open from 
venirs. 


JOINS COAL AND IRON NATIONAL 
BANK—H. Stenersen has been appointed 
assistant the president the Coal and 
National Bank New York. 
will have charge furthering the bank’s 
efforts secure new business the com- 
mercial banking field. Mr. Stenersen was 
formerly with the National Bank Com- 
merce assistant cashier charge 
business development the First and 
ond Federal Reserve Districts. 1917 
was the pioneer introducing the use 
acceptances among New England cotton 
mills financing the purchase cotton. 

Mr. Stenersen has recently returned from 
Europe where interviewed number 
prominent bankers Paris and London, 
and studied first hand financial condi- 
tions several other European capitals. 


FARMERS LOAN AND TRUST 
OPEN OFFICE LEVIATHAN—The 
and Trust Company New 
York have completed arrangements with 
the United States Shipping Board for 
opening branch banking office aboard the 
steamship Leviathan, scheduled sail July 
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THOST 
ORGANIZED UNDER THE BANKING LAW OF NEW YORK 


And Affiliated Companies with Offices at: 


Louis 
Albany Wilmington 


Los 
Buffalo 


COMBINED RESOURCES APPROXIMATING A MILLION DOLLARS 


System Organized 1892 
For Purpose of :— 


Assisting 
Attorneys (and 
Attorneys Only) in— 


Trustee, Escrow 


Depositary, Etc. 
f 


Acting 
as 
Transfer Agent 
or Registrar 
for 


Corporations 


Drafting Charter, Filing Incorporation Preparing and Fil- Furnishing Statu- 
By-Laws, etc. for Papers and Holding ing Qualification tory Office, Foreign 
Incorporation in First Meetings— Papers in Any or Domestic, in 
Any State Any State State Any State 


Ensure the Absolute Correctness 
Which It— 


Follows Legislation and 

Decisions Affecting Cor- Maintains Offices and 
porations, and Maintains Representatives in Every 
Files Latest Forms, State and Territory the 


Including a Special 
Agency and Staff at 
Albany, N. Y. 


The Stock Trans- The State Report 
fer Guide and and Tax Notifi- 
Service cation Service Which Also 


The New York The Special 
Income Tax Albany 
Service Service 


Maintains a Special Organiza- 

tion at Washington to Follow 

All Federal Activities Affecting 
Corporations 


The Special 
Washington 
Service 


For full details the use cost any these services write 


THE CORPORATION TRUST COMPANY 
WALL ST., NEW YORK, 


Chicago Philadelphia 
Corporations 
| 
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TRADE WITH FINLAND 


Kansallis-Osake-Pankki 


(National Joint Stock Bank) 


Head Office, Helsinki 


Branches: 124, all over Finland 


This bank position render direct banking service through 
its branches and agencies connection with commerce between 


Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 247,000,000 


Every Kind Banking and Exchange 
Business Transacted 


Telegraphic Address: Kansallispankki 


her first trip since reconditioning. 
This, said, the first time that 
American bank has ever had office 
aboard steamship, although now 
common practice among the larger Cunard 
liners have English bank offices. 

Full banking facilities will extended 
all aboard the large liner, the Farmers 
Three clerks will charge the office, 
and planned first carry $75,000 
The facilities offered will include 
eashing letters credit, travelers’ checks 
and exchanging moneys. Wireless communi- 
will maintained between ports 
and the ship that the exchange rates 
will kept date daily. 


HARRIS CREECH PRESIDENT 
CLEVELAND TRUST COMPANY—Harris 
Creech, whose office was next that 
President Fred Goff and who assisted 
Mr. Goff working out banking problems, 
was elected April the presidency 
the Cleveland Trust Company, made 
vacant the death Mr. Goff. 

Mr. Creech quite familiar with the 
new duties and will assume them once. 
Members the board believe will carry 
out the policy the Goff administration. 

the age 49, Mr. Creech has twice 
been elected bank president, the first 


time the Garfield Savings Bank, and 
the second time the Cleveland Trust 
Company. has been the banking 
business since first went work, 
the age 18, and has served only these 
two banks. 


ELECTED PRESIDENT OHIO 
BANK—Harrod Newland, assistant vice- 
president the Chemical National Bank 
New York, was elected president the 
Cosmopolitan Bank Trust Company 
Cincinnati, Ohio, April 12. The bank 
has total resources more than $8,000,- 
000. Mr. Newland was formerly with the 
National City Bank and went the Chem- 
ical Bank 1920 assistant President 
Perey Johnston. well known 
banking circles. Before coming New 
York lived for several years Memphis. 
University and member the Kappa 
Sigma Fraternity. served 
Spanish American War. 


NEW YORK TRUST BRANCH The 
New York Trust Company opened May 
new branch office the corner 
Fortieth street and Madison avenue, 
provide complete commercial banking 
service for corporations, firm and individ- 
uals the territory east Fifth avenue 


Nation-wide Ownership 


American Telephone and Tele- 

graph Company has over 250,000 
stockholders including more than 
47,000 Bell System employees. Be- 
sides, about 100,000 employees are 
now paying for stock partial- 
payment plan. 


These facts explain part why the 
company such stable institution 
—why its success based efficient 
and hard work will continue and 
why financially strong. 


derives the greater part 
its revenues from its holdings 
the Bell System. These revenues, 
added its other earnings, enable 
pay dividends its stock 
which safe investment. 


This stock can bought today the open 
market yield about 7%. Full information 
this investment will sent request. Write. 


TELEPHONE 
SECURITIES CO. 


D.F. Houston, President 
195 Broadway NEW YORK 


S 
— v3) « 


= 


xviii 


BIG LITTLE PORTO RICO 


Porto Rico island isn’t very big, but her industrial and business growth 
under American stimulus has shown wonderful progress. 


Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
year. More than ninety per cent. this business transacted with the United 
States, which the island and its citizens are part. 


the pioneer American banking institution Porto Rico have given every 
aid the island’s commercial development and have shared its growth. 


have gained the reputation for handling all business entrusted with 
promptness and economy. Send your bills exchange, drafts and collec- 


tions direct. 


AMERICAN COLONIAL 


PORTO RICO 
SAN JUAN 


Branches: Arecibo, Caguas 


and south the Grand Central Station. 
The new office the second branch office 
the company, the first having been 
established November, 1918, Fifty- 
seventh street and Fifth avenue. The 
parent office 100 Broadway. 


GENERAL MOTORS ACCEPTANCE 
CORPORATION New York State 
Banking Department has authorized in- 
erease the stock General 
Motors Acceptance Corporation 12,000 
shares. The entire amount was subscribed 
early April General Motors Corpora- 
tion, which holds all the stock the 
Acceptance Corporation, the cash considera- 
tion being $1,420,000. 

The corporation reports 
acted the first quarter 1923 exceed- 
ing any similar period its history and 
more than double the first quarter 1922. 
because this greatly increased 
volume and order that the facilities 
available for General Motors dealers may 
kept pace with their increased 
requirements, that this additional capital 
required. 

The first quarter 1923 rounds out 
full four years operation, during which 
fully provided financial accommodation 
close $400,000,000 dealers and pur- 
chasers General Motors products. 

lished through its own representatives 
national market for its short term collat- 
eral obligations, which has sold dis- 
more than 1,600 banking institu- 
tions, including most the important 
institutions the country, and every 
state the Union. has discounted and 
paid maturity approximately $340,000,- 


000 its paper and March had 
domestic obligations outstanding dis- 
count $56,378,602. 


GUARANTY TRUST COMPANY 
New York has been appointed registrar 
the capital stock the International 
Telephone Telegraph Corporation, con- 
sisting 150,951 shares, par value $100. 
This company has also been appointed 
transfer agent for the stock the Derby 
Oil and Refining Corporation, consisting 
100,000 shares preferred stock and 500,- 
000 shares common stock, both classes 
without nominal par value. 


CHEMICAL NATIONAL BANK 
HAVE TWELVE BRANCHE 
Chemical National Bank, after 
ness one location for the 
quarters century, 270 Broadway, 
has completed plans for twelve branches 
established Manhattan and Brook- 
lyn. The modern change the method 
banking business given the reason 
for the plan, which will put the bank 
closer touch with its clients, 
and make possible great volume new 
business. 

The new operation, which will com- 
pleted within perhaps two years, means 
the expansion the bank into branch 
offices. Men are selected from the 
bank personnel take charge the 
branches, with the title man- 
provided for, said. was explained 
that the and surplus the bank 
are sufficient handle the 
ness expected. 

While the exact location the new 
branches has not been definitely decided, 
tentative locations have been They 


The 


COMMERCIAL 


BANKS 


CHICAGO 
Statements Condition April 1923 


COMMERCIAL 
NATIONAL BANK CHICAGO 


Resources 


$163,219,693.90 
83,557,799.85 
3,601,092.08 
20,619,523.20 


Acceptances 
Bonds, Securities, etc. 


Bonds and Certificates Indebtedness 

Stock of Federal Reserve Ban! 

Bank Premises (Equity) 

Customers’ Liability on Letters of Credit 

Customers’ Liability on Acceptances (as per Contra) 
Overdrafts 


Liabilities 


Surplus 
Undivided Profits 


Bills Payable with Federall Reserve Ban 
Liability Letters Credit 
Liability on Acceptances.... 


Deposits { Individual 


$270,998,109.03 


42,498,140.12 
1,200,000.00 
7,400,000.00 
5,512,506.96 
5,121,879.65 
41,617.48 


112,037,147.89 


$444,809,401.13 


$25,000,000.00 
15,000,000.00 
4,730,296.25 
1,650,040.26 
50,000.00 
6,500,000.00 
5,931,284.76 
5,258,168.87 


380,689,610.99 


$444,809,401.13 


CONTINENTAL 
TRUST and SAVINGS BANK 


Resources 
Time Loans 
Demand Loans 
*Bonds and Securities... . 
Cash and Due from Banks 


$36,441,927.19 
51,975,888.53 
32,571,258.61 


*Adjusted to cost or market price, whichever is lower. 
Liabilities 
$5,000,000.00 
5,000,000.00 


Unearned Interest .. ee 
Reserve Interest and Dividends 


Deposits } Time 51,547,557.57 
48,163,671.24 


Total 
Invested Capital over 


$21,146,060.11 


120,989,074.33 


$142,135,134.44 


$15,809,816.11 


126,325,318.33 


$142,135,134.44 


$507,014,929 
586,944,535 
55,000,000 
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CHATHAM 


EST 1612 
PHENIX 


BANK 


THE 
CITY NEW YORK 


200 Million Dollars Resources 


include 120 Union Square, 
Twenty-third street and Fifth avenue, Thir- 
teenth street and Fourth avenue, Forty- 
second street and Fourth avenue, Fifth 
avenue and Fifty-seventh street, Pennsyl- 
vania station, Times Square, Columbus 
Seventy-second street and Broad- 
way, 125th street and Broadway and Bor- 
ough Hall, Brooklyn. 


ADVERTISING CONVENTION Ad- 
vertising men from all over the United 
States, well from European countries, 
will assemble for their annual convention 
during the first week June, Atlantic 
City. 

Arrangements have been made use 
the famous Steel Pier for all sessions 
the convention. 

Exhibits advertising are ar- 
ranged the approaches the pier 
that members will have opportunity 
study the displays going and from 
the convention. Headquarters the various 
departments the association have been 
established the hotels and down the 
Boardwalk. expected that each group 
will quarter its entire membership one 
hotel, that special committee group 
meetings can assembled more rapidly. 

Coast interest centers especially 
the convention the Financial Adver- 


tisers’ Department. Douglas, vice- 
president the Bank Italy, chair- 
man this association, and been 
selected representative the San Fran- 
Advertising Club. 

Announcement has been made that sev- 
eral European countries will undertake 
secure the convention for some overseas 
city next year. London has been sug- 
gested, and contemplated that repre- 
sentatives many the English adver- 
tising organizations will present 
City. 


WILLIAM McCAFFERY, vice-presi- 
dent the Dunkirk Trust Co., 
cently for Rochester take his duties 
vice-president the Lincoln-Alliance 
Bank there. has not severed connections 
with the Dunkirk bank, but still holds his 
former office with it. Robert Dew has 
been elected treasurer the Dunkirk bank 
fill the caused Mr. McCaf- 
fery’s leaving. 


THE PEOPLES STATE BANK 
DETROIT has opened its thirtieth branch 
avenue, Detroit. John Bodde, vice-presi- 
dent the Peoples State Bank, Detroit, 
has resumed his duties after vacation 
Lick Springs, Indiana. 


100 Years Commercial Banking 


LONDON JOINT CITY AND 
MIDLAND BANK LIMITED 


CHAIRMAN: 
The Right Hon. McKENNA 


JOINT MANAGING DIRECTORS: 
FREDERICK HYDE EDGAR WOOLLEY 


Subscribed Capital £38,117,103 


Paid-up Capital 10,860,852 
Reserve 10,860,852 


Deposits (Dec. 1922) 354,406,336 


HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 
OVER 1,670 OFFICES ENGLAND AND WALES 
OVERSEAS BRANCH: 66, OLD BROAD STREET, LONDON, E.C.2 


Atlantic Offices: Aquitania’’ Mauretania” 


AFFILIATIONS 
BELFAST BANKING THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND OVER 180 OFFICES IN SCOTLAND 


THE LONDON CITY MIDLAND EXECUTOR TRUSTEE CO. LTD. 


STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., REQUIRED BY 
THE ACT OF CONGRESS OF AUGUST 24, 1912, OF THE BANKING LAW JOURNAL, pub- 
lished monthly at Boston, Mass., for April 1, 1923. 


State of New York, County of New York, ss: 

Before me, a Notary Public in and for the State and county aforesaid, personally appeared 
Alexander Puglisi, who, having been duly sworn according to law, deposes and says that he is the 
business manager of the Banking Law Journal, and that the following is, to the best of his 
knowledge and belief, a true statement of the ownership, management (and if a daily paper, the 
circulation), etc., of the aforesaid publication for the date shown in the above caption, required by 
the Act of August 24, 1912, embodied in section 443, Postal Laws and Regulations, printed on the 
reverse of this form, to wit: 

1. That the names and addresses of the publisher, editor, managing editor and business man- 
ager are: 


Publisher The Banking Law Journal, 465 Main St., Cambridge, Mass. 
Editor John E. Brady, 71 Murray St., New York, N. Y. 

Managing Editor John E. Brady, 71 Murray St., New York, N. Y. 

Business Manager Alexander Puglisi, 71 Murray St., New York, N. Y. 


2. That the owners are: (Give names and addresses of individual owners, or if a corporation, 
give its name and the names and addresses of stockholders owning or holding 1 per cent. or more 
of the total amount of stock). Willard C. Warren, W. H. Butt, K. F. Warren, E. H. Youngman, 
J. R. Duffield, all of 71 Murray St., New York, N. Y. 

3. That the known bondholders, mortgagees and other security holders owning or holding 1 
per cent. or more of total amount of bonds, mortgages, or other securities are: (If there are none, 
so state.) None. 

4. That the two paragraphs next above, giving the names of the owners, stockholders, and 
security holders, if any, contain not only the list of stockholders and security holders, as they 
appear upon the books of the company, but also, in cases where the stockholder or security holder 
appears upon the books of the company as trustee or in any other fiduciary relation, the name of 
the persoi or corporation for whom such trustee is acting, is given; also that the said two para- 
graphs contain statements embracing affiant’s full knowledge and belief as to the circumstances 
and conditions under which stockholders and security holders who do not appear upon the books 
of the company as trustee, hold stock and securities in a capacity other than that of a bona fide 
owner; and this affiant has no reason to believe that any other person, association, or corporation 
og heood interest direct.or indirect in the said stock, bonds, or other securities than as so stated 

y him. 

5. That the average number of copies of each issue of this publication sold or distributed 
thrrough the mails or otherwise to paid subscribers during the six months preceding the date 
shown is ........... This information is required from daily publications only. 

ALEXANDER PUGLISI. 

Sworn to and subscribed before me this 2d day of April, 1923, 

(Seal) 
John Edson Brady, 
Notary Public, New York County. 
(My commission expires March 30, 1924.) 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Capitalists and other readere 
BANKING LAW JOURNAL who may obliged seek legal advice matters 
pertaining banking transactions, require other legal services, append the 
following list Attorneys, who will found prompt and reliable the dis 


eharge any business entrusted them 


DISTRICT COLUMBIA 


Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 


PENNSYLVANIA 


Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 


Attorney tor Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 


Telephone 


Cable A 
Spruce 4961, 4962 


Ruvale 


IDAHO 


RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise. 
Idaho. 


Boise 


MICHIGAN 
Battle Creek 
VAN AKEN 


ATTORNEY-AT-LAW 
390 Post Building 


Law Collections, Probate Matters and Real Estate 
Law. Reference, any bank in Battle Creek. 


Detroit 


MILLIS, GRIFFIN, SEELEY STREETER 
ATTORNEYS-AT-LAW 


Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter. 1403-7 Ford Building. Com- 
mercial, corporation and general civil practice. 
References: National Grocer Company, Employ- 
ers’ Association, Credit Men's Association, Hemi- 
meter Cigar Company and apy Detroit Bank or 
Trust Company. 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 
Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


NEW YORK 


New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City. 


FRANK WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty Third Ward Bank the 
City of New York. 


SOUTH CAROLINA 


Columbia 


BARRON, McKAY, FRIERSON 
MOFFAT 
ATTORNEYS-AT-LAW 
10th Floor Unior National Bank Building 


Chas. H. Barron, Douglas McKay, J. Nelson 
Frierson, Thos. H. Moffatt, M. G. McDonald and 
W. B. Marion. General Practice in State and 
Federal Courts. 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Attorneys for Dakota State Bank and Security 
Bank. 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Pierre 


Sioux Falls 
BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, P. G. Honegger, 
T. M. Bailey, C. O. Bailey, Jr.). Bailey-Gliddee 
Building. Attorneys for R. G. Dun & Co., West- 
ern Union Telegraph Co., Illinois Central R. R. 
Co., American Ry. Express Co., American Surety 
Co., and Sioux Falls Savings Bank. . 


UTAH 


DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bldg. 
Attorney for Security State Bank, Ogden, Utah. 


Ogden City 


WEST VIRGINIA 


Williamson 

SHEPPARD, GOODYKOONTZ SCHERR 
ATTORNEYS-AT-LAW 

Corporation, Real Estate and Commercial Law. 


